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FOREWORD

Since 1990, LST publishes the annual State of Human Rights
report as a means of assessing Sti Lanka’s compliance with
international human rights norms and domestic obligations. The
SHR serves both as a measure of Sti Lanka’s achievements during
the period, and also as a means of identifying the key areas of
concern for human rights activists in that year. The chapters are
authored by experts in their respective fields and necessarily
contain some overlap due to the cross-cutting nature of many of
the rights under review.

This year there is a departure from the previous reports regarding
the number of chapters covered. It is limited to 4 main areas of
concern in the period under review in addition to the overview.
Two chapters consider the levels of implementation by the state
of the recommendations made by the LLRC in the areas of
restitution, reconciliation and resettlement while the other two
chapters deal with the judicial protection of human rights and
the National Human Rights Action Plan. The report covers the
period January 2011 to December 2012.

We deeply regret the considerable delay in the publication of the
Sri Lanka: State of Human Rights 2013 repott.

Law & Society Trust
Colombo
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INTRODUCTION

The State of Human Rights (SHR) for the period 2011-2012 brings
together critical reflections on five aspects of the state of human
rights in Sti Lanka: the general state of human rights; reconciliation
and restitution; resettlement; judicial interpretation of fundamental
rights; and the policy of the state on human rights as reflected in
the National Action Plan for Human Rights (NAPHR). These
reflections effectively measure the degree of respect and protection
available for human rights in Sri Lanka in each of these aspects.
They also accurately identify the different factors that have led to
the violations of human rights in the areas reviewed.

The Overview of the State of Human Rights in 2011-2012 by Gehan
Gunatilleke provides a useful diagnosis of the general levels of
respect for human rights in the country during the period under
review. This chapter accurately identifies several of the political
and social factors that have contributed to what he terms a “post-
war culture of impunity’ which has taken root in Sri Lanka, which
makes it extremely challenging to enforce state responsibility for
violations of human rights. These factors include post-war
triumphalism; direct and indirect militarization; and the
politicisation of public institutions.

In the first part of the chapter, Gunatilleke focuses specifically
on the unfolding of the ‘accountability discourse’ in Sri Lanka
with regard to the alleged violations of human rights law and
international humanitarian law in the last phase of the internal
armed-conflict in Stri Lanka. He presents an insightful analysis
of the political and legal developments regarding accountability
at both the domestic and international levels including an
assessment of the report of the panel of experts appointed by

| xvii



the Secretary-General of the United Nations; the report of the
Lessons Learnt and Reconciliation Commission (LLRC); and the
resolution adopted by the Human Rights Council of the United
Nations (UNHRC). He points out that while the report of the
panel of experts focused overwhelmingly on the question of
accountability, the LLRC report provides an unsatisfactory and
incomplete analysis of that same question. The UNHRC
resolution perhaps seeks to bridge the gap between those two
approaches by recognising the need for political reconciliation
that upholds accountability for the conduct of the war by parties
to the conflict.

The more general violations of human rights that occurred during
2011-2012 are considered in the second part of Gunatilleke’s
chapter. He identifies violations in relation to the right to liberty
through extra-judicial killings, disappearances, atbitrary arrests
and detentions. The restrictions on media freedom and the right
to liberty of media personnel are pointed out and the cross
cutting political and legal issues arising from militarization and
the weakening of the rule of law are also analysed. Through a
detailed compatison between the recommendations of the LLRC
with regard to respect for human rights and the violations of
human rights that took place in 2011-2012 Gunatilleke
convincingly establishes the compounding relationship between
the lack of accountability for violations of human rights in the
last phase of the internal armed conflict and the post-armed
conflict culture of impunity for violations of human nghts. He
argues that sustainable and meaningful political and legal
solutions for both aspects of the state of human rights in Sri
Lanka can only be artived at if a holistic and complex approach
is adopted. As Gunatilleke points out, such an approach is yet
to be introduced.

Xviii |



The chapter on Judicial Protection of Human Rights by Madhushika
Jayachandra critically documents the judicial interpretations of
fundamental rights claims that came before the Supreme Court
in the two years immediately preceding the impeachment of Chief
Justice Shirani Bandaranayake. According to the cases analysed
by Jayachandra, the contribution of the judiciary towards the
recognition and vindication of human rights violations of human
rights is varied. Where the right to equal access to education both
at primary and tertiary levels were concerned, the judiciary upheld
violations of the right to equality. However, where complaints
were made of the weakening of the rule of law by way of
violations of constitutional provisions of the then applicable
Seventeenth Amendment of the Constitution by the President,
the Court relied on the guarantee of immunity from suit for the
President in rejecting the application.

Jayachandra presents a detailed analysis of the reasoning adopted
by the judiciary in affirming the equal access to education. Even
though the right to education is not recognised as a fundamental
right in Sri Lanka, the judiciary follows previous and progressive
jurisprudence which had interpreted the right to equality in light
of the Directive Principles of State Policy and thereby recognises
the right to education. As Jayachandra points out in her thorough
analysis of this jurisprudence, the Court upholds at least two
progressive trends of previous judgements in arriving at this
outcome. One is the fertilization of the fundamental rights
jurisprudence with principles of administrative law such as the
concept of legitimate expectation and the ‘no evidence’ rule. This
judicial approach adds clarity to the nature of state responsibility
in respecting human rights and ensures a plurality of reasons in
arriving at a progressive interpretation of the right to equality. The
second trend that is continued is that of a liberal approach to rules
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of standing for fundamental rights petitions. This approach affirms
that the Court is primarily concerned with the injustice complained
of in fundamental rights applications and that the specific interests

of the petitioner are secondary.

The judicial protection of human rights during 2011-2012 is
assessed through twenty-five determinations that were accessible.
Jayachandra points out that no significant jurisprudence emerged
during this time in relation to other human rights recognised under
the Constitution such as the right to liberty. She also notes that
her analysis is provisional in that it speaks to the cases identified
for the period under review. The lack of access to all the
fundamental rights petitions filed, dismissed, withdrawn or
determined during a given period therefore, remains a problem
and significantly undermines the understandings of the
developments or the lack of it within this jurisdicton.

The next two chapters consider the levels of implementation by
the state of the recommendations made by the LLRC in the areas
of restitution, reconciliation and resettlement. The UNHRC
resolutions (2011, 2013 and 2014) place a high emphasis on the
LLRC recommendations and repeatedly call on the Government
of Sri Lanka (GoSL) to ensure their implementation. However,
as both chapters of this SHR points out, the implementation of
the recommendations has been selective and in many cases,

ineffective.

In the chapter titled Implementation of LLRC Recommendations:
Restitution and Reconciliation, Ambika Satkunanathan underscores one
of the most significant gaps in the LLRC report. That is the lack of
a nuanced and balanced assessment of the question of
accountability for the violations of human rights and international




humanitarian law during the last phase of the internal armed-
conflict in Sri Lanka. She points out that existing international
guidelines and standards such as UN Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of
International Humanitarian Law have not been drawn upon in the
analysis undertaken in the LLRC report. For instance, the assessment
of the existing reparations policy does not consider these principles
in evaluating the performance of the Rehabilitation of Persons,
Properties and Industries Authority (REPPIA). Apart from these
weaknesses, Satkunanathan rightly points out that the findings and
recommendations of the LLRC on the right to liberty, rights of
missing persons and their family members, the right to restitution,
reconciliation and resettlement, among other issues, are to be
welcomed. Focusing specifically on the recommendations related
to reconciliation and restitution and the attempts (if any) of the
GoSL to implement them, the analysis effectively demonstrates
that much remains to be achieved in giving effect to the
recommendations of the LLRC.

The chapter also considers the National Plan of Action (NPoA)
for the implementation of the recommendations of the LLRC
and demonstrates that while certain recommendations have not
been included in the NPoA that even the recommendations that
have been included have not been incorporated effectively.
Furthermore, in practice, as pointed by Satkunanathan, the NPoA
largely remains irrelevant due to its non-implementation or partial
implementation. Drawing on incidents of the abuse of political
power and the suppressions of freedoms in the areas affected by
the armed conflict, this chapter makes the point that while not
giving effect to the recommendations of the LLRC, the state has
‘instead engaged in and supported activities that have deepened



existing inter and intra-communal divisions and created
considerable obstacles to achieving meaningful reconciliation
(...) The lack of political will to grant restitution and to work
towards reconciliation is identified as the root cause of this

problem.

The chapter by Juanita Arulanantham titled Inplementation of LLRC
Recommendations on Resettlement critically assess the degree to which
resettlement efforts of the GoSL fulfils the recommendations of
the LLRC. As with the findings of the previous chapter,
Arulanantham too concludes that most of the recommendations
in this regard have not been implemented and she too identifies
the lack of political will as the main contributory factor. Analysing
the administrative and policy based interventions by the GoSL, it
is argued in this chapter that the responsibility of the state towards
the resettlement of internally displaced persons largely remains
unfulfilled. Furthermore, it is pointed out that the continuation of
High Security Zones in the North and East is problematic both in
light of the LLRC recommendations and the lifting of the state of
emergency in the country. The chapter concludes with
recommendations for the GoSL as to how these shortcomings could
be addressed.

The final chapter of the SHR for 2011-2012 titled The National
Human Rights Action Plan, examines the stated policy of the GoSL
in fulfilling its responsibility with regard to respecting and
protecting human rights. Through a two pronged approach, Kalana
Senaratne finds that while the National Human Rights Action
Plan (NHRAP) has some potential to contribute to the immediate
and progressive realization of human rights in Sri Lanka, in
practice, due to factors such as the lack of suitability of the
institutions charged with the implementation of the policy, the



potential of the NHRAP remains unrealised. Senaratne rightly
points out that the NHRAP has been noted and commented on
at deliberations of the UN HRC and also that the GoSL has sought
to rely on the NHRAP in seeking to establish its commitment to
the protection of human rights before the international
community. As such, the substance and the implementation of
the NHRAP gains further significance. This chapter provides a
balanced analysis of the context in which the NHRAP was
conceptualised and is seemingly being implemented.

The SHR over the years has contributed to the documentation
and analysis of the degree of respect afforded to human dignity
and autonomy in Sti Lanka during a given period and this issue
continues that tradition. Read as a whole this report brings together
the specific concerns arising out of the country’s post-armed
conflict context as well as the more general concerns regarding
human rights. The close telationship between the two has been
critically analysed and commented on.

Dinesha Samararatne
Editor
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