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FOREWORD

This annual report sets out the status of human rights in Sti Lanka
in those areas which emerged as important in 2007, and attempts
to assess to what extent Sri Lanka has conformed with both its
international and national human rights obligations. It has been

published without interruption by the Law & Society Trust since
1993.

This report is an important petiodic measure of Sti Lanka’s progtess
towards full compliance with the international legal standards it
has undertaken to uphold, as well as a means of holding the State
to account where it has fallen short. It is hoped that this report
will facilitate the effective protection and promotion of human
rights by the State, by encouraging dialogue within society, as well
as between civil society and the State. It is also intended as an
entry point for the public to engage critically with topical human
rights issues of vital national significance.

Each chapter is authored by a specialist in the subject area and
given that the topic covered in each chapter could be approached
from several viewpoints, some overlap between chapters is

inevitable, while some cross-cutting issues are covered more
comprehensively than others.

We deeply regret the considerable delay in the publication of the
Sri Lanka: State of Human Rights 2008 report.

Law & Society Trust
Colombo
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OVERVIEW: HUMAN RIGHTS IN SRI
LANKA IN 2007

Ambika Satkunanathan’

1. Introduction

2007 was marked by the rapid deterioration of the rule of law and
the state of human rights in Sri Lanka. After the government
wrested back control of territory held by the Liberation Tigers of
Tamil Eelam (LTTE) in the East, fighting shifted to the north of
the country. The political climate was unfavourable for the
resumption of peace talks with the military option taking
precedence as the primary means of resolving the national
question.' Rhetoric and public pronouncements of the
government denied the existence of an ethnic conflict and instead
labelled the conflict as a terrorist problem which could be resolved
through military means.? Abductions, arbitrary arrests,
disappearances, crackdown on dissent, intimidation of journalists
and attacks on humanitarian workers continued during the year.

" Indecpendent Rescarcher.
! President Rakapakse in an interview on Al Jazeera stated that the army was winning

the batcle against the LTTE and peace would be negotiated at a point where the
LTTE recognises this and stops its aggression. While denying chat he was pursuing
a military solution, he said that only if the LTTE is weakened would they realise
they have no option but to negortiate, 31 May 2007.

2 *President has historic audience with the pope’, 20 April 2007 at heep://

I



Sri Lanka : State of Human Rights 2008

The government when it was accused of committinghuman rights
violations denied responsibility and failed to hold perpetrators
accountable or take remedial action. The people in the LTTE
controlled areas were subjected to forced recruitment, restrictions
on their movement and severe curtailment of the exercise of their
human rights.

On the political front, the relationship between the governing
coalition United People’s Freedom Alliance (UPFA) and the United
National Party (UNP) broke down with the crossing over of 18
MPs of the UNP to the government. This act which contravened
the spirit of the Memorandum of Understanding between the UNP
and Sri Lanka Freedom Party (SLFP) signed in October 2006 put
paid to any hope of bipartisanship, at least in the immediate future.
In July the UNP formed an alliance with two SLFP dissident MPs,
Mangala Samaraweera and Sripathi Sooriyarachchi, who accused
President Rajapaksa of bribing the LTTE to win the 2005
Presidential elections and turning the party into a family fiefdom.
Former President Chandrika Kumaratunge in her letter to
Samaraweera, which was made public, supported the alliance by
stating that it reflected the need of the hour and expressed her
dissatisfaction with the change in several important policies of the
SLFP, such as those on the ethnic conflict and the economy. The
fissures within the Sinhala polity deepened with the Janatha
Vimukehi Peramuna (JVP), an important UPFA coalition member,
joining the ranks of the opposition. In 2007 the LTTE suffered
several setbacks. In addition to military defeats, the group lost its
Chiefof the political division Tamilchelvan in a Sri Lanka Air Force
raid in Kilinochchi in November.

In December 2006, the government incorporated various aspects
of the Prevention of the Terrorism ( Temporary Provisions) Act,
No 48 of1979, which was effectively suspended under the
Ceasefire Agreement, in the Emergency Regulations. A further
amendment was introduced in September 2007 to extend the
definition of terrorism to include activity aimed at bringingabout
‘any other political or governmental change, or compelling

2|



Overview : Human Rights in Sri Lanka in 2007

government change, or compelling the government of Sri Lanka

to do or abstain from doing any act...?, thereby effectively stifling
dissent and political activism.

The Constitutional Council, tasked with appointing members of
independent commissions was not established as per the 17
amendment to the Constitution of Sri Lanka (1978) due to
disagreements regarding the nomination of the tenth member of
the Council. The consequent Presidential appointment of
members to several independent commissions, including the
Human Rights Commission (HRC),* jeopardised the effective
functioning, credibility and independence of the said institutions

and illustrated executive efforts to increase the ambit of his power.

The National Human Rights Commission was downgraded to

observer status by the International Coordinating Committee of
National Institutions for the Promotion and Protection of Human

Rights for two reasons; failure to comply with domestic law which

meets international standards and concerns regarding the practice

of the Commission which the ICC viewed as not ‘balanced,

objective and non-political, particularly with regard to the

discontinuation of follow-up to 2,000 cases of disappearances in

July 20063

Sri Lanka’s human rights record was placed under further

scrutiny when it sought to renew its Generalised System of
Tariff Preferences (GSP+) status, which provides tariff preferences

conferred by the European Union to specific countries. In order to

qualify for renewal the government enacted the Internarional

Covenant on Civil and Political Rights (ICCPR) Act to fulfil the

requirement that a beneficiary country ‘ratify and fully implement’

27 international conventions. GSP+ provides several benefits to the

apparel industry in Sri Lanka and non-renewal would lead ro the

3 Dilrukshi Hanundetti, ‘Forcing a government change defined as terrorism; The
Morning Leader, 5 September 2007.

4 Ayesha Zuhair, ‘The resuscitation of the 17* Amendment: Does anyone care)
Daily Mirror, 11 January 2007.
$ Sri Lanka: Human Rights Commission Downgraded, Human Rights Watch,

18 December 2007 at heep://hrw.org/english/docs/2007/12/18/
slankal7581 cxthum

I3



Sri Lanka : State of Human Rights 2008
loss of thousands of jobs which would adversely affect not only the

national economy but also the livelihoods of the mainly female
workforce that services this sector.

The ICCPR Act No 56 of 2007 which the government claims
incorporates the provisions of the Convention into domestic law,
contains only four Convention rights - the right to be recognised
asa person before the law, provision of certain entitlements to alleged
offenders, certain rights of the child and right to access state benefits.
Despite government claims that most Convention rights are
recognised in the Constitution and domestic law, there are several
rights, such as the right to life and the right to compensation for
unlawful arrest or detention, that are not contained in the Act.
Further, several non-derogable ICCPR rights, such as the righttoa
fair trial, are derogable in Sri Lanka. As the Act does not set out
standards for the restriction of fundamental rights, one has to look
to Article 15 of the Constitution, which sets out restrictions to
fundamental rights, for guidance. This provision is inadequate as it
doesn’t provide a ‘threshold of substantive justification prior to
imposition of restrictions by recourse to standards such as ‘necessity
in a democratic society”, “reasonableness” and/or “proportionality”
that are required by the ICCPR...” Hence, the Act falls short of
effectively incorporating the rights enshrined in the Convention,
of which many do not exist in domestic law.

Humanitarian workers and local rights groups were targeted by all
parties to the conflict. Attacks ranged from abductions, killings,
intimidation and forced recruitment of staff by the LTTE to
investigations of their activities by the Parliamentary Select
Committee for the Investigation of the Operations of Non-
governmental Organisations (NGOs) and their Impact.

Nationalist rhetoric against the international community by the
government, partly in response to added international scrutiny, was

¢ Asanga Welikala and Rohan Edrisinha, ‘GSP+ Privileges: The Nccd for
Constitutional Amendment” at

Anicle_on ICCPR.pdf
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stepped up during the year with several veiled threats made by senior
government officials and Ministers against diplomats, includingUN
agencies, for ‘interfering’ in the domestic affairs of Sri Lanka.

2. Security Situation

As the conflict escalated civilian casualties increased with around
a thousand civilian deaths reported in 2007.7

In the early hours of 26 March, the LTTE conducted an air raid
on a Sri Lanka Air Force base situated next to the Colombo
International Airport usinglight aircraft fitted with bombs (billed
asthe new Tamil Eelam Air Force or Air Tigers). While the attack
appeared to have caused limited damage, it had major propaganda
value and led to considerable political fallout due to the apparent
lapses in security at the time of the atrack.® The second air attack
targeted another military base in the north.? The last LTTE air
raid in 2007, during the Cricket World Cup Final in the early hours
of 29 April, targeted government oil facilities located in the suburbs

of Colombo.' The firing of anti-aircraft weapons over Colombo

during this atrack resulted in civilian injuries and damage to

buildings."" Following these attacks and subsequent suspension

of service, the international airport was closed to night flights for

ashort period'? and several countries issued revised travel advisories

requesting citizens to reconsider travel to Sri Lanka."

7 US Department of State, Sri Lanka: Country Report on Human Rights
practices 2007, 11 March 2008 at :

¥ Sri Lankan rebels launch air raid, 26 March 2007 at http://news.bbe.couk/1/

i S 0 i s
? Sunil Jayasiri, ‘Capacity of SLAF and Tiger air raids, Daily Mirror, 27 April 2007.
1° ‘LT TE air raid over Colombo), Sunday Leader, 29 April 2007.
" Sandun A Jayasckera, ‘Several houses hit, civilians injured, Daily Mirror, 30
April 2007.

1 Fully fledged air defence system vital to counter Tiger air threat, Sunday
Observer, 6 May 2007.

* hutp://www.stilankacxpedition.com/us-state-deparsment-updates-travel-
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Internecine violence within the Tamil armed groups appeared set

to become worse with the reported split within the LTTE

breakaway group, the Tamil Makkal Viduthalai Pulikal (TMVP).

The new commander Pillayan issued a warning to Karuna, the

Eastern commander of the LT TE who initiated the split from the

LTTE in 2004, to leave the group or face being removed by force."

The intra group conflict is said to have stemmed from Karuna’s

misuse of funds.'s Many TMVP officials are alleged to have fled
the country and incidents of violence were reported in the East
with many Pillayan cadres either being placed under house arrest
or targeted by Karuna.'® According to a press release issued by the
TMVP, Karuna was re-appointed leader with Pillayan being
replaced by Mangalan Master. Karuna later fled the country and
Pillayan announced he was acting leader of the group in his
absence.” In October Karuna was arrested in London by the
British police for travelling to the United Kingdom on a forged
diplomatic passport which was reportedly issued by the
Department of Immigration and Emigration of Sri Lanka. The
government denied this.'® The visa, which was valid, wasissued to
Karuna based on a Third Party note given to the British High
Commission by the Ministry of Foreign Affairs of Sri Lanka."” At
the end of 2007, Karuna was awaiting trial for using forged travel
documents to travel to the UK.

Violence between Tamil armed-politico groups erupted again in
July with clashes between the Eelam People’s Democratic Party
(EPDP) and Tamil Makkal Viduthalai Puligal (TMVP - Karuna

faction) in the Eastern Province. Despite a later joint statement in

!4 Pillayan gives final warning to Karuna, Daily Mirror, 28 May 2007.

13 Factional war grips Karuna group, Tamil Guardian, 6 June 2007 at http://
" o e asp2articleide=

16 Ibid.

7 Ibid.

1* Sonali Samarasinghe, ‘Democracy continues Sri Lanka style: The Karuna
affair and Pillayan, Sunday Leader, 11 November 2007.

1% Government smuggled Karuna to London on forged DPL passport,
www.Lankanewspapers, 7 November 2007.
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which both groups claimed they had come to an agreement to ‘act
with mutual understanding while wiping out all enmitics™ tension
between the various armed groups continued to exist and
exacerbated instability in the region. Further, the presence of these
groups in IDP camps hampered the effective functioning of aid

agencies in the area.?!

3. Militarisation

In the Eastern Province, militarisation took many forms; men in
civilian clothing carrying arms; increased number of checkpoints
and appointment of ex-military personnel to positions in civil
administration.”> Women’s groups indicated an increase in the
incidence of violence against women in the East and its contiguous
districts.> Arbitrary arrests, detentions, extra-judicial killings and
disappearances, particularly during curfew hours, continued to tak

place in the North. ~

In May by Gazette notification the President declared a new High
Security Zone (HSZ) covering Sampur and Muttur East (eleven
Grama Niladari divisions) for the establishment of a Special
Economic Zone (SEZ). The Gazette states that no one will be
allowed to enter or remain in the stipulated area. Anyone found
guilty of such offence shall be subject to rigorous imprisonment
ranging from threec months to five years and of a fine of not less
than Rs.50,000.2 Although the government announced that it
had acquired land for the relocation of families displaced by the

2 ‘EPDP-Karuna settle differences, 11 July 2007 ac huep://

S S.C
2 Inter-Agency Standing Committee Country Team, Situacion report 103, 30
November ~ 7 December 2007
2 [DPs in Sri Lanka: Report of the fact finding mission to the North and East of
Sri Lanka to assess the state of displaced persons, South Asians for Human
Righes, August 2007.
B [nterviews with groups working on gender issucs.
% Gazette Extraordinary N.1499/25 of 30* May 2007
# ‘High security zones set up in Trinco, Sunday Leader, Junc 6 2007.
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creation of the HSZ, reports indicated that thousands of families
were stranded in transit camps due to lack of alternatives®. Eastern
Sccurity Forces Commander Parakrama Pannipitiya was
appointed as the Competent Authority for the implementation
of the regulations?. Residents of Muttur and Thoppur filed a
fundamental rights petition challenging the creation of the HSZ.
The Supreme Court which failed to give leave to proceed
instructed all persons who wished to return to their homes in the
HSZ to make applications to the Competent Authority. While
criticising the petitioners for bringing sensitive issues relating to
national security, the Chief Justice stated that the government was
taking all possible action to resettle the displaced quickly and
should be given time to finalize security measures related to the
area.”

4, Abductions, Disappearances, Arbitrary Arrests and
Detention

With the escalation of the conflict and stepping up of military
operations there was an increasing number of detentions under
the emergency regulations targeting mainly Tamils.”

According to a statement by the Sri Lanka Monitoring Mission
(SLMM) within the space of one week, 34 persons were reported
abducted in the East.® Abductions in the North of the country

% Can the East be won by Human Culling? Special Economic Zones. An Ideological
Journey Back 10 1983, UTHR (J), August 2007.
#“Return to war: Human rights under sicge, Human Rights Watch, volume 19,
no.11, August 2007, p.34.
#*Sampur FR petition dismissed, BBCSinhala.com, 17 July 2007 ac hep://

i 7

# In December, the government arrested more than thousand Tamils in
Colombo after suicide bombings in the capital in late November, Sri Lanka:
Amnesty International condemns mass arrests, 4 December 2007 ac

<0...
3 Easwaran Rutnam, ‘34 abductions in the East within onc weck, says SLMM,

Daily Mirror, 25 Junc 2007.
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also continued with the Human Rights Commission reporting
twenty one cases of disappearances in the first three weeks of
August alone*! In some instances, such as the case of the three
journalists of the Akuna newspaper who were accused of colluding
with the LTTE, abductions by statc officials were later justified as
arrests.”> The reasons for abductions varied: some abductions were
due to political reasons while others, such as those of Tamil
businessmen, were for cxtortion. Louise Arbour, the UN High
Commissioner for Human Rights during her visit to Sri Lanka
pointed to the ‘alarming’ number of abductions and disappearances
and called for an independent monitoring mechanism because of
the failure of the government to investigate and provide remedies
to the families of the victims.** Although government supportand/
or collusion was suspected in the abductions, particularly since in
many cases the vehicles passed through several military checkpoints,
the GOSL publicly questioned the veracity of many claims and
accused complainants (and their NGO supporters) of aiding LTTE
propaganda.** Although initially only Tamil businessmen were
abducted, later Muslim businessmen also became targets. Despite
this, agroup of Muslim MPs in the ruling coalition issued a statement
that the abduction of Muslims had been blown out of proportion,
denied any government involvement and said they would resign
from their positions if it was proven otherwise.”® Rauf Hakeem,
though the Minister in the governing UPFA, coalition did not take
partin the press conference and instead made statements calling for
the government to take action.*

3 Sri Lanka: Launch of the Human Rights Watch Report “Return to War:
Human Rights under sicge” in the European Parliament, Human Rights Watch,

11 September 2007 at hetp://hrw.org/english/docs/2007/09/11/

3 Sratement by the Free Media Movement, 12 February 2007 at hetp://

wwwiifex.org/en/content/view/full/81062
3 Statement, 10 December 2007 at hegp://wwwaunog.ch/unog/website/

W,
3 Interview with Mahinda Samarasinghe, The Nation, 18 March 2007.
3 Muralidhar Reddy, ‘Sri Lanka: Muslim concerns) Frontline, 26 August 2007.
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In June, former Air Force Squadron Leader Nishantha Gajanayaka
was arrested for alleged involvement in the abduction of Tamils
and Muslims, extortion and killings. The Criminal Investigation
Department (CID) identified him as the brains behind the
operations and intimated that he might have been involved in the
abduction and killing of the two Red Cross workers earlier that
month. The arrest came a fortnight after UNP Parliamentarian,
Lakshman Seneviratne claimed in Parliament that Gajanayake was
conducting operations from a hotel room in Colombo and that
his bills were paid by the brother of a non-cabinet minister.”’

The government response to the phenomenon of abductions and
disappearances was at best slow and ineffective. In some instances
the issuc was trivialised by government claims that the person in
question had left home due to a love affair or domestic dispute.*®
Mahanama Tillekeratne, the former High Court judge appointed
by President Rajapakse to probe abductions, disappearances and
killings made a public statement in which he recommended tough
action against policemen who had failed to take action in
complaints of abductions and disappearances.”” Though Mr.
Tillekeratne acknowledged that in many cases the police had been
reluctant to register complains, he also said that the majority of
abductions were not actually abductions as persons had left their
homes due to domestic disputes ‘over trivial matters” or had left
home with people they knew.® According to him, of 2020
reported disappearances, 1134 had returned home.*! Mr.
Tillekeratne also pointed out that the Commission was established
for purposes of fact finding and hence did not have the power to
impose punitive measures. He recommended that investigations
be carried out against police officers by a unit comprising a retired

% Gajanayake's complain that backfired on the Rajapakses, Sunday Leader, 15
July 2007.

* False complaints hamper investigations in abductions, Saturday 2 June 2007.
* Return to war: Human rights under siege, Human Rights Wacch, volume 19,
no.11, August 2007, p

“ Falsc complaints hamper investigations in abductions, Saturday 2 June 2007.
4 Return to war: Human righes under siege, Human Rights Wacch, volume 19,
no.11, August 2007, p.
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civil servant and a State counsel.*? His report has not been made
public.®

In an attempt to stem criticism and public outcry the government
appointed yet another committee, this time an inter-ministerial
committee comprising the ministers of foreign affairs, defence,
justice and human rights and the Attorney General and the
commanders of the three armed forces. The committee was
mandated to investigate abductions and prepare a report in this
regard every year.* No public mention of the committee has been
made since the initial announcement and it is unclear whether it

is functioning.

5. Freedom of Expression

As the government rhetoric on war became stronger, it intensified
the crackdown on dissent, i.e. anything deemed to be anti-
government or critical of the war effort was subject to censorship,
censure and even violence. The discourse on patriotism labelled
dissidents as ‘traitors’ who were jeopardising national security and
the well-being of the nation for personal gain. Statements by
government ministers illustrated a blatant disregard for basic
human rights norms and increasing impunity at the highest levels.

Government officials and ministers used verbal threats to
intimidate and silence critics/dissent. This extended to diplomats,
parliamentarians and UN officials. Minister Jeyaraj Fernandopulle
" called John Holmes, the UN Under Secretary-General for
Humanitarian Affairs, a terrorist in response to a comment by
Holmes in an interview to Reuters that Sri Lanka was ‘one of the

42 Return to war: Human rights under siege), Human Rights Watch, volume 19,

no.l1, August 2007, p
 Amantha Perera, ‘Disappearances on the rise charges Al Sunday Leader, 2

September 2007.
44 . : v,
(current affairs, Official website of the Government

of Sri Lanka)
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most dangerous places for aid workers in the world’* Several veiled
threats were made by senior government officials and ministers
against diplomats for ‘interfering’ in the domestic affairs of Sri
Lanka. Tyronne Fernando, Senior Advisor to the President stated
that unnecessary interference by foreign diplomats in the local
affairs of a sovereign country could make them liable to be declared
persona non grata.* In July Minister Jeyaraj Fernandopulle
indicated the government was considering the establishment of a
Parliamentary Select Committee to examine the conduct of the
German Ambassador.”’
Journalists were subjected not only to threats and intimidation
bur also to physical violence, with those working in the North and
East particularly vulnerable. A toral of six media personnel were
killed in 2007.%* Mohan, a reporter of the Tamil newspaper
Thinakural was assaulted by air force personnel at a checkpoint
and seriously injured while on his way to cover a meeting at the
Presidential Secretariat. This followed an incident a couple of days
earlier when the reporter was harassed by air force personnel at
another checkpoint in the same area. He was then taken to the
Fort Police Station where the airmen filed a complaint against him
alleging he had attempted to jump in front of the motorcade of a
VIP. Mohan lodged a counter complaint of assault.”” In another
incident, the editor of the Daily Mirror Champika Liyanarachchi
was threatened by Defence Secretary and the President’s brother
Gotabaya Rajapakse who allegedly telephoned her, criticized ‘anti-
government stories’ published in the newspaper, and made veiled
threats regarding her safery.*” In an attempt to intimidare Sunday
Times Defence Correspondent Igbal Athas, his security detail was

withdrawn after he wrote unfavourable articles regardingadefence

43 *Top Sri Lanka officials calls UN aid chief “terrorist™, Reuters India, 15 August

2007 at heep://in.reuters.com/article/topNews/idINIndia-28991720070815
* www.dailynews.lk/2007/04/12/news03.asp
7 w i e did=

4% ‘Sri Lanka: List of media workers killed, abducted and arrested’,

www.freemedia.org

4 Reporter allegedly assaulted by airmen, Daily Mirror, 29 June 2007.

% Daily Mirror editor threatened, BBCSinhala.com, 18 April 2007 ar hep://
ki . s b o
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deal despite continuing threats against his life.’!

The government strategy to crackdown on dissent extended to
parliamentarians, with the government accusing certain
Parliamentarians of indirectly assisting LT TE propaganda by being
critical of the government. For instance, Minister Keheliya
Rambukwella defended the government’s actions which he said
were ‘out of the box’ in the interests of national security. He stated
that by ‘raising objections or making statements either inside or
outside Parliament against such moves condemning them as
human rights violations, the objectives of the rebels were supported
unintentionally’® The Minister also wanted ‘drastic measures
against miscreants who were attempting to tarnish Sri Lanka’s
image by disseminating false information about the situation in

the country both locally and internationally’*?

As the government offensive to recapture territory under LTTE
control moved northward towards Killinochchi, there were
attempts to control information relating to military operations and
the conflict, such as blocking access to the website Tamilnet, a
Tamil nationalist site with alleged links to the LTTE, which
provides extensive coverage of news from the North-East. Local
internet providers stated they blocked access following instructions
from higher authorities. When questioned by journalists,
government spokesman, Keheliya Rambukwella while denying the

overnment had instructed internet providers to block the site,
stated that he would not be averse to hiring hackers to block access

to the website.*

As part of the campaign to restrict press freedom, President
Rajapakse made moves towards re-introducing criminal

5! Antony David, ‘Speak now or hold your silence forever, Sunday Times, 2

September 2007.
52 ‘Govt claims some MPs assisting Tigers, Daily Mirror, 31 May 2007.

33 ‘Govt claims some MPs assisting Tigers, Daily Mirror, 31 May 2007.

$“Tamilnet blocked in Sri Lanka), BBCSinhala.com, at hetp://wwwbbc.co.uk/
inhala/news/ 12007/06/070620 {Inze dhand
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defamation law®. This law which has been used by successive
governments to stifle dissent was repealed by the Wickremasinghe
governmentin 2004. Due to alack of consensus within the cabinet
and protests by rights and media groups, both nationally and
internationally, the government stalled the reintroduction, at least
in the short term.

Censorship with the aim of safeguarding ‘morality’ and ‘culture’
2lso became increasingly common with anything that was deemed
contrary to Buddhist, Sri Lankan or even South Asian values being
subjected to attack and censure. The arbiters of what was
appropriate consisted of mainly those in positions of power within
the government and the Buddhist clergy. For instance, the movie
by ilmmaker Asoka Handagama named Aksharaya was approved
by the Public Performances Control Board to be shown to adult
sudiences but permission was withdrawn by the Ministry of
Cultural Affairs as it felt the movie which dealt with the Oedipus
complex was unsuitable for Sri Lankan audiences. Handagama
fled 2 fundamental rights petition challenging the recall which
he stated violated his fundamental rights. The Chief Justice in his
Jecision stated that it was the judiciary that had to judge whether
the film was suitable to be shown because the main protagonists
in the movie were judges. He further said that the film should be
destroyed as it sought to demolish the judicial system in the
country and the offenders jailed for contempt of court. He also
Jirected remarks at the filmmaker and members of the Public
Performances Board who were present in court and said that they
were able towalk on the roads because of the courts and otherwise

they would have to walk with guards.

—/-.——_- . .
55 Media watchdog: Sri Lanka weighting rerurn of criminal defamation law’,
5 rernational Herald Tribune-Asia Pacific, 28 June 2007.
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6. Humanitarian Situation and Internally Displaced
Persons

The resumption of armed conflict in 2006 created a humanitarian
crisis which worsened in 2007. Following the capture of Vaharai
in January, the SLA stepped up military operations in the East
and conducted incursions into LT TE-held arcas around Vavuniya
and Mannar in the North. Much of the fighting in Batticaloa and
Mannar occurred in arcas with high concentrations of civilians.
This led to an increase in IDPs in Batticaloa and had the GOSL
and humanitarian agencies scrambling to provide food and
shelter.’® During the fighting, both partics to the conflict
continued to shell the vicinity of the Batticaloa town and IDP

camps.”’

The closure of the Muhamalai checkpoint on the A9 highway in
August 2006 effectively cut the North off from rest of the country
and led to a serious shortage and price hike of basic goods,
particularly in the Jaffna peninsula. Average prices of basic food
increased over 100% more than standard prices.*® Civilian travel
to and from the Jaffna peninsula was severely restricted following
the closure of the land route. The resettlement process in the
Eastern Province was plagued by controversy with allegations made
by civil socicty and rights groups of forced resettlement, inadequate
support to the newly resettled and imposition of policies which
restricted the freedom of movement of resettled persons. In the
wake of the displacement crisis in the East, the GOSL used
various coercive measures to encourage IDPs to return home to
areas in both Batticaloa and Trincomalee districts. Primarily, this
involved the presence of police and armed military in the camps,
threats to terminatc assistance, and failure to provide appropriate
food, shelter, sanitation or security in the location of

% Sri Lanka: Bridging the food gap remains a challenge), 25 April 2007 at huep://
y ; S

57 Sri Lanka: Urgent need for effective protection of civilians as conflict

incensifies, Amnesty International, 5 April 2007; Human Rights Watch
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displacement.”® According to the IASC report on forced
dlsplaccmcnt the return of 13,000 IDPs from Batticaloa to Vaharai
in February and March was forced“ Initially, UNHCR stated that
the resettlement process was in line with international protection
standards and called for free access to aid agencics to work in the
areas.’! In contrast, Minister Hakeem made a statement during
the emergency debate in Parliament on 6 June that he had credible
information that authorities were forcibly resetding those displaced
by the conflict. He also stressed the need to resettle people of both
Tamil and Muslim communities due to the interdependence of
their livelihoods in order to restore normalcy.®

Due to the controversy surrounding return and resettlement,
UNHCR publicly set forth conditions for its involvement in the
resertlement process (to ensure that returnees were voluntary and
subject to conditions of safety and dignity)® and che IASC
Country Team distributed a onc page pamphlet to IDPs in all three
languages explaining their rights related to return. While some
IDPs wished to return to their places of origin at the time, the
majority of the newly displaced did not, duc to continuingshelling,
the presence of landmines and UXOs, and general insecurity,
including abductions by both the LTTE and the Karuna faction.
In addition, there were problems with access to public services
and infrastructure (medical facilities, schools), as well as looting

% ‘IASC frowns upon government handling of IDPs, The Morning Leader,5
September 2007; Sri Lanka: Civilians who fled fighting are forced to return,

Human Rights Wartch, 16 March 2007 ac heep://hrw.org/english/docs/2007/

 Conflict related internal displacement in Sri Lanka: A study on forced
displacement, freedom of movement, return and relocation) Inter-Agency
Standing Committee; UNHCR Sri Lanka: Protection report October 2006, 15

November 2006.
¢! Return starts of displaced people in Batticaloa West, UNHCR Briefing notes,

15 May 2007 ac  hup://www.unhcrorg/news/NEWS/464982332 huml
62 Hansard 6 June 2007.
¢ UNHCR pulls out of resettlement process in cast, Daily Mirror, 22 March
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and damage to houses. IDPs were also concerned about access to
livelihoods upon return.® Further, access to resettlement areas such
as Vaharai and Partipallai were restricted to certain agencies/
INGOs/NGOs.% While some government officials maintained
or acknowledged that return should be voluntary, there-appeared
to be adisconnect between these officials (c.g. Minister of Disaster
Management and Human Rights) and the security forces and local
officials. _

Displacement figures were hotly contested and at various points
during the year the government denied the accuracy of IDP figures
published by international and local non-governmental
organisations. Illustrative of the government attitude and strategy
is a reported meeting between Banbury, Asia Regional Director,
WEP, and Palitha Kohona, Secretary to the Ministry of Foreign
Affairs where Kohona cautioned the UN to be mindful of
exaggerated figures of Internally Displaced Persons (IDPs) released
by certain international agencics as they often exploited statistics
for propaganda purposes in order to attract more foreign aid.

7. Rights of Minorities

Minorities, particularly Tamils were subject to harassment,
intimidation and rights violations. A particularly egregious
violation was the forcible eviction of Tamils from Colombo in June.

From about 3 a.m. on 7% June 2007, Tamils residing in boarding
lodges in many parts of Colombo were evicted by the police at
short notice. Persons were given only half an hour to pack their
belongings, forced on to buses and were not informed of their

¢ Conflict related internal displacement in Sri Lanka: A study on forced
displacement, frecdom of movement, return and relocation;, Inter-Agency

Standing Committee.
% [DPs in Sri Lanka: Report of the fact finding mission to the North and East of

Sri Lanka to assess the state of displaced persons, South Asians for Human

Rights, August 2007.
¢ FM cautions UN of ‘exaggerated figures, Daily Mirror, 24 May 2007.
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destination. Most, if not all, evicted Tamils were from the conflict
affected North and East and had migrated to Colombo for security,
economic, medical and personal reasons. According to reports and
testimonies of witnesses, all those withouta ‘valid’ reason for residing
in Colombo were sent back to their places of permanent residence,
with the ‘validity’ being determined in an arbitrary manner by the
police. Due to protests by local and international human rights
groups and statements by the missions of many countries including
the United States, the government transported the persons back to
Colombo.® The Centre for Policy Alternatives (CPA) filed a
fundamental rights petition in the Supreme Court against the
evictions. The Supreme Court issued an interim order and called
for an immediate halt to the evictions. In its application, the CPA
also asked for substantive and/or punitive compensation for the
affected. The Supreme Court granted leave-to-proceed with three
fundamental rights petitions on the eviction of Tamil lodgers from
Colombo. The petition alleged violation of the right to equality
and equal protection of the law, freedom of movement and the right
to choose one’s place of residence, freedom from arbitrary arrest and
detention, freedom from torture and discrimination on the grounds
of race, religion, language and place of birth. At the next hearingon
November 28, the petitioners agreed to consider an amicable
sertlement.”?

Prime Minister Ratnasiri Wickremanayake apologised for the
evictions on behalf of the government™ while the President ordered

a probe into the incident”. However, Jeyaraj Fernandopulle, Chief
Government Whip, made statements justifying the evictions and
stated that the government had no reason to apologise.”

é Sri Lanka: End expulsion of Tamils from Colombo, Human Rights Wacch, 8
June 2007 at herp://] li

# Lasantha Wickrematunge, ‘Ethnic cleansing in Sri Lanka, Time, 11 June 2007.
7 Lanka apologises for Tamils' expulsion’, Times of India, 10 Junc 2007.

7! Lodge Residents ~ President Asks IGP for Inmediate Report,” Media Centre

for National Sccunty news release, June 9, 2007, huep://www.nationalsecurity.lk/

7 Mahinda to meet rights watchdogs, BBCSinhala, 13 June 2007 at heep://
www.bbc.co.uk/sinhala/news/story/2007/06/070613_president_geneva.sheml
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Investigations by the Sunday Leader newspaper revealed that
instructions to evict had been given by Gotabaya Rajapakse,
Secretary, Ministry of Defence and the President’s brother at a
meeting of high ranking army officers and police officers.”

Other concerns of minority communities included fears that state
sponsored colonization programmes might be used to alter
administrative boundaries in the Eastern Province and change the
ethnic demography of the Province.™ Since the Eastern Province
forms an important part of the area demarcated by the LTTE as
the homeland of the Tamil people, i.e. Tamil Eelam, state
colonization programs have been taking place in the region for
many years with the aim of changing the ethnic demography and
thereby defeating LT TE claims of the Tamil homeland.”®

8. Children and armed conflict

Child recruitment by both the LTTE and the breakaway faction
TMVP continued in 2007. The report submitted by UNICEF
to the Secretary-General listed the TMVP (Karuna Faction) for
continued child recruitment. The LTTE was also accused of not
abiding by its commitments not to recruit those under the age of
18. Though UNICEEF reported a reduction in child recruitment™
it was difficult to ascertain whether it was due to an actual drop in
recruitment or under reporting due to fear.

Alan Rock, Special Advisor to the UN Special Representative on
Children and Armed Conflict ‘found strongand credible evidence

7 Lasantha Wickrematunge, ““The Sunday Leader Blows the Lid on Eviction
Drama Following the President’s Call for Probe,” Sunday Leader (Colombo), .
June 10, 2007.

74 IDPs in Sri Lanka: Repor of the fact finding mission to the North and East of
Sri Lanka to assess the state of displaced persons, South Asians for Human
Rights, August 2007.

75 Malinga Gunaratne, ‘For a sovereign state), Sarvodaya Book Publication
Services, 1988.

7 No safety, no escape: Children and the escalating armed conflict in Sri Lanka,
Wiatch list on Children and Armed Conflict, April 2008, p. 33.
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that certain elements of the government security forces were
supporting and sometimes participating in the abductions and
forced recruitment of children by the Karuna faction’” In late
April UNICEF released a statement criticizing the Karuna
faction/TMVP for failing to live up to commitments on child
recruitment and access to camps that were given following Alan
Rock’s visit.” The TM VP refuted these claims, accused UNICEF
of false reporting and said that UNICEEF officials had free access
to the areas under their control.”” Later in the year, in a visible
change of strategy, the TMVP accepted they had children within
their ranks but justified it saying they joined voluntarily.* Human
rights organisations in the East reported that in some cases of child
recruitment the parents felt the children were better off in the
TMVP camp rather than at home due to the fact they’ re provided
with board and a salary. This should be viewed in context of the
general situation in the East where there is resignation and
acceptance of the current state of militarization and the position
of TMVP.

According to rights groups in the East, children and young persons
who have returned/released from armed groups faced additional
problems in the newly resettled areas. For instance, the Special
Task Force (STF) well aware of their history with the armed groups
often warned them that they were being watched. The families
therefore feared the STF would round up and detain the children
and young persons known to be ex-members of the groups in the
event of an incident. Further, the family ID cards that were issued
also caused problems for young persons. For example, parents often
left teenage children in Batticaloa when they re-settled in areas
such as Vaharai and Pattipalai due to the prevailing insecurity in
these areas. Hence, the children were left out of the family photo,

77 Statement from the Special Advisor on Children and Armed Conflict, 13
November 2006.
78 UNICEF says Karuna faction “not serious” about child releases) 27 April 2007

at L WWW,
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an integral component of the family ID, and could not return to
these areas as the STF prohibits anyone who is not in the photo

residing with the family.*'

Increased insecurity in Jaffna led parents to hand over around 200
children to the Jaffna office of the Human Rights Commission.®
Though the children were accommodated in a special building in
Jaffna following a court order, it proved to be inadequate due to
increasing numbers and there were reports of children falling ill

due to overcrowding and unsanitary conditions.®

9. Eastern Province

The year saw the massive displacement of civilians in the East due
to military operations conducted by the GOSL to take control of
the area from the LTTE.* The presence of armed groups in the
East and the militarization of civil administration contributed to
the deterioration of the rule of law in the region.® The politics of
the Eastern part of Sri Lanka, always controversial, was further
complicated by the split within the LT TE. The breakaway Karuna
group which assists the government forces in their security efforts
in the East is also involved in establishing its own hegemony
amongst the people of the East. The people of the East appear to
be stuck between the various parties engaged in a contestation for
power and control of the region. The element of fear has had a
major impact on the people and their lives due to the multiplicity

' IDPs in Sri Lanka: Report of the fact finding mission to the North and East of
Sri Lanka to assess the state of displaced persons, South Asians for Human
Rights, August 2007.

2 www.defence.lk/new.asp2fname=20070516_04

B www. ws com/new

# Patrick Fuller, ‘Red Cross Red Crescent responds to massive population -

dlsplaccmem: in Eastern Sri Lanka), 21 March 2007 at hg;p_,,[[_m,;g_hgﬁ\_rghm

2

" IDPs in Sri Lanka: Report of thc fact finding mission to the North and East of
Sri Lanka to assess the state of displaced persons, South Asians for Human
Rights, August 2007. ‘Sri Lanka: armed groups infiltrating refugee camps),
Amnesty International, ASA 37/007/2007, 14 March 2007.
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- of actors.

On 11 April, the government forces gained full control of the A5
road west of Batticaloa confining the LTTE to the Thoppigala
jungles, thereby bringing a major part of the Eastern Province
under government control.* The government forces captured
Thoppigala, claimed to be the last LT TE bastion in the East, on
July 11. With the fall of Thoppigala, the entire Eastern province
came under government control for the first time in fourteen years.
In response to the capture, the LTTE issued a statement that
withdrawal from the East was a tactical move and raised doubt on
the ability of the government to hold on to the territory.”

There was increased presence and activity of the LTTE breakaway
group TMVP, which with the acquiescence, if not collusion of
the state, carried out abductions, extra-judicial killings and forced
recruitment. Further, to a large extent the military apparatus
appeared to be in control of civil administration in the East. For
instance, a circular issued by the Ministry of Defence set up local
structures with the membership of military and civilians to oversee
development in the province.* Government officials stated that
activities of local and international NGOs would be subjected to
restrictions while engaging in development work in the newly
captured areas. This was announced at a meeting in Vaharai which
was convened by the Eastern Security Forces Commander, Major
General Parakrama Pannipitiya.*” At the meeting, organizations
were told that they would not be allowed to commence new
projects without the approval of the District Secretary who would
grant approval after the proposal was given the go ahead by the

district development committees. Civil administrators, area

% Thoppigala falls: Entire East under government conerol, 11 July 2007, Current
Affairs Sti Lanka at http://www.priu.gov.lk/news_update/Current_Affairs/
- o
¥ Muralidhar Reddy, ‘Celebrating war), Frontline, 10 August 2007.
# Nanda Wickremasinghe, Military administration imposed in eastern Sri
Lanka, World Socialist Website, 10 August 2007 at htep://wwwwsws.org/
icles/2007/2ug2007 /sil-a1 0 shem

¥ Ibid.
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commanders and the police were instructed not to allow NGOs
to start new projects without the requisite approval.”

10. Humanitarian Workers

Humanitarian workers and local rights groups were targeted by
both parties to the conflict. A total of thirty seven humanitarian
workers were abducted, disappeared and killed during 2007.%*

In February, a humanitarian assessment mission including the
Minister of Disaster Management and Human Rights, the RC/
HC, UN heads of agency and several ambassadors, came under
LTTE mortar actack when their helicopter landed in Batticaloa.
No member of the mission was seriously hurt. The LT TE asserted
that it had not been informed of the humanitarian mission, and
that the attack was in response to earlier SLA shelling. The attack,
which was a clear signal of the LTTE’s opposition to perceived
international backing of the Government’s military strategy,”
highlighted the precarious position of humanitarian workers in

this conflict.

In June two volunteer workers of the Sri Lanka Red Cross who
were residents of Batticaloa were abducted at the Fort Railway
station in Colombo and their bodies with gunshot wounds were
found the following day in a tea estate in Kiriella. According to
witnesses five persons claiming to be CID officers arrested the
victims and took them away in a white van. The CID denied any
involvement in the arrest.” The Police later stated that the vehicle

% Ibid.
9 “Under Fire": Persons in Humanitarian Service, Law & Society Trust,

Colombo 2008, htrp://www.lawandsocietycrust.org/PDF/

92 Masech Rahman, ‘Italian Ambassador hurt in Tamil ciger attack’, The
Guardian, 27 February 2007 ac hetp: i

9 Red cross workers killed in Colombo, BBCSinhala, 3 June 2007 ac heep://
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used in the abduction was traced to the Karuna group and was
seen in the area on the day of the abduction. The Karuna group
denied any involvement in the crime and instead said that one of
the victims was a close relative of a high ranking official in the
Karuna group and could have been killed as an act of revenge or
to threaten the said official.* Instead of focusing on the seriousness
of the crime and the need to hold the perpetrators accountable,
the Presidential Secretariar stated the killings were an attempt to
discredit the President and the government and tarnish the image
of the country ahead of a upcoming European Parliament public
hearing on Tsunami Reconstruction and Human Rights and the
President’s address at the ILO Conference in Geneva.”

The lack of progress in the case of the killing of the seventeen aid
workers of Action Contra la Faim was criticised by several rights
groups. The International Commission of Jurists (IC]) made a

~ statement highlighting significant flaws in the investigation and
recommended the establishment of an independent investigation
team of the police and security forces, and a comprehensive witness
protection programme to ensure the prosecution of the
perpetrators.”

11.  The All Party Representative Committee (APRC)

The All Party Representative Conference (APRC) convened by
the government in January 2006 and charged with developing a
southern consensus on a political devolution package that could
be the basis for renewed talks, had still not reached a consensus at
the end of 2007. Although called the ‘All' Party Representative
Committee, the APRC never included all political parties. For

*Vilani Peiris, Two Sri Lankan Red Cross workers abducted in Colombo,

World Social Website, 14 June 2007 ac heep://wwwwsws.org/articles/2007/
1un2007/sril-i14.sheml

% Ibid.
* ‘Impunity for rights violations’ in Return to war: Human rights under siege’
Human Rights Watch, volume 19, no.11, August 2007.
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instance, the LTTE proxy party the TNA was not invited. The
progress of the process stalled several times due to the withdrawal
of the UNP and JVP and lack of political will on the part of the
government. The APRC appointed a panel of experts consisting
of seventeen lawyers, public servants and scholars which produced
two reports in December 2006; the majority and minority reports.

The majority report sets out broad principles with various options.
It recognised the need for power sharing in laying the framework
for a solution but at the same time provided space for negotiation
and alternate options. The proposals provide several safeguards,
such as a Constitutional Court to settle disputes between the
centre and province, to ensure genuine power sharing. The
document identifics the concerns and fears of all communities,
particularly the minorities, which is an important step in
addressing grievances and is not averse to putting in place special
measures to address historical grievances. It calls for a
comprehensive Bill of Rights that recognises socio-economic,
cultural and group rights. The proposals go some way towards
dealing with the shortcomings of the 13* Amendment to the
Constitution by stipulating that the Concurrent List should have
minimal subjects. With the aim of providing greater access to
human rights remedies, it proposes extending fundamental rights
jurisdiction to the Courts of Appeal in the provinces and the
establishment of regional human rights mechanisms. The
document also recognizes and addresses the non-implementation
of the language provisions in the Constitution and points toa lack
of clarity ‘giving rise to uncertainty with respect to the application
of the provisions. Disappointingly it doesn’t stress the important
role of political will in the implementation of language provisions.

The minority report on the other hand, retained the province as
the unit of devolution and reserved additional powers for the
centre. The report therefore rejected devolution in no uncertain
terms. It further recommends the de-merger of the Northeast
Province. The resulting controversy over the reports prompted
Prof. Vitharana, the chair of the APRC to prepare a consensus
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document which rejected the notion of the unitary state and
proposed the determination of the de-merger based on talks with
the LTTE.”

In mid 2007 the ruling SLFP filed its own submission which
reflected the government position. These proposals which were
regressive and failed to shift from the concept of the unitary state
were rejected by a majority of the members of the APRC. The
proposals mooted the district as the unit of devolution, ignored
the de-merger of the north and east, vested extensive powers in
the President and retained the special position of Buddhism in
the Constitution.

The Jathika Hela Urumaya (JHU) a Sinhala nationalist party in
its proposals to the All Party Representatives Committee (APRC),
denied the existence of an ethnic conflict in Sri Lanka and stated
the country needed a dictatorship for at least five years to put the
country back on track. The JHU proposals advocated the abolition
of the provincial council and its replacement with district level
institutions, the maintenance of the executive presidency and
increasing the number of parliamentary seats to 270.

The fact that at the end of 2007 the final proposals of the APRC
were yet to be presented indicated the absence of political will to
formulate a viable solution to the conflict and exposed the entire
process as an exercise initiated by the government to buy time
rather than a bi-partisan effort at finding a solution to the national
question.

12.  Electoral Reforms

The Parliamentary Select Committee on Electoral Reforms
presented its report to Parliament despite opposition by a majority
of the political parties due to the hurried manner in which the
reforms were introduced. The report proposed a combination

7 1CG report
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system (First Past the Post and Proportional Representation) with
140 members to be elected on the FPP, 70 on the district PR system
and 15 to be appointed from the National List. It also
recommended a ward system for local government and the re-
demarcation of present electoral boundaries to form a smaller
electoral unit.

13.  The Commission of Inquiry to Investigate and Inquire
into Alleged Serious Violations of Human Rights
(COI)

The Commission of Inquiry to Investigate and Inquire into
Alleged Serious Violations of Human Rights (COI) was
established by Presidential Warrant in November 2006. The
Commission has a limited mandate to investigate within one year
15 cases dating from 1 August to 16 October 2006. An additional
case was later added making the total number of cases 16. An
International Independent Group of Eminent Persons (IIGEP)
consisting of eleven persons from a number of countries were
invited by the President to observe the work of the COI ‘with a
view to satisfying that such inquiries are conducted in a transparent
manner and in accordance with basic international norms and
standards pertaining to investigations and inquiries.

From the inception of the process, the IIGEP focused on the need
to ensure structural independence for the Commission of Inquiry
and the establishment of effective witness protection measures.
During 2007 the Commission engaged in preparatory work and
began in-camera proceedings.

In June the International Independent Group of Eminent Persons
(IIGEP) released its first report in which it voiced its concern
about the lack of progress in the investigations and inquiries of
the Commission of Inquiry.® The panel also raised other issues

% Statement of the Independent Group of Eminent Persons, 11 June 2007 at
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such as the role of the Attorney-General’s Department in
investigations which they identified as a conflict of interest that
might impact adversely on the independence of the Commission.
The management of the finances of the Commission by the
Presidential Secretariat was also cited as a factor which
compromised its functions, including the confidendiality, safety
and integrity of the proposed victim and witness protection
scheme. The IIGEP expressed concern about the lack of an
adequate victim and witness protection scheme and questioned
the prudence of inviting the public to come forward and give
evidence in the absence of such a scheme. In light of the limited
mandate of the Commission and IIGEP, they expressed regret
about statements by State officials which created the impression
that the Commission and IIGEP are tasked with powers and
resources to inquire into ongoing human rights violations.” The
Secretariat for the Coordination of the Peace Process (SCOPP)
initially welcomed the statement and acknowledged existing
shortcomings. President Rajapakse did the same and instructed
the relevant agencies to study its observations and take required
action.'” The Commission and the Attorney-General’s
Department however responded to the IIGEP statement by
defending their actions and a battle of words ensued between the

parties.'”!

The controversy surrounding the work of the Commission
continued with the report of the International Commission of
Jurists (ICJ) alleging evidence tampering'®? which SCOPP
rejected. Rajiva Wijesinghe also criticised the SLMM ruling that
the killing of the 17 ACF workers was a gross violation of the CFA
by the security forces and questioned the objectivity of the head

 Ibid.
"®hsp://www.infolanka.com/news/2007/june/index1 3 heml ; heep://
www.lankabusinessonline.com/
fullstory.php?newsID=279290824&no_view=1&SEARCH_TERM=33 - Sri

Lanka to study critical rights report, 12 June 2007
1% heep: i (Sunday Times

online version "AG charges IIGEP with “hidden agenda, Sepr 23, 2007
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of SLMM. This was just one of the many instances in which the
Peace Secretariar, established to promote and support the 2002
peace process, engaged in criticism and verbal attack of various
international institutions such as the IIGEP and internacional
organisations such as Human Rights Watch and Amnesty
International. This marked the intensification of government
attacks on ‘foreign/outsiders-do-gooders’ who challenged Sri
Lanka’s human rights and humanitarian record and led to an
increasingly confrontational relationship with the international
community.

The fractious relationship between the COland IIGEP continued
with the release of the second and third statements of the IIGEP
which raised similar concerns.'® The Attorney-General’s
Department and the Secretariat for Coordinating the Peace
Process (SCOPP) also responded to the statements of IIGEP by
denying the findings of the IIGEP and at times even accusingit of
overstepping its mark.'®

14.  Visits of United Nations Special Rapportcurs and the
High Commissioner for Human Rights

In 2007 several high level UN officials visited Sri Lanka. In most
instances the visits took a predictable pactern; critical statements
by the official led to vehement government denials followed by
scathing government attacks on the official. In August, the UN
Under-Secretary General for Humanitarian Affairs, Sir John
Holmes, undertook a four day mission to Sri Lanka. At the end of
his visit, Holmes announced that the government had promised
to increase access to aid agencies to newly resetted and conflict
arcas. He also called upon the LTTE to allow aid workers to carry

out their duties in the areas under their control without restric-

' heep://lankawhistleblowerblogspor.com/2007/06/intemational-
14 Frondline: htep://www.hinduonnct.com/flinc/f12414/scories/
20070727001005300.hem '
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tions. Holmes stressed that the Karuna group which was hamper-
ing the effective functioning of aid groups in the East had to be
disarmed.'” His comment in a Reuter’s interview that Sri Lanka
was one of the most dangerous places in the world for aid workers
raised an outcry in Sri Lanka. The government expressed its out-
rage, rejected his claim outright and pointed out that the state-
ment issued by the UN Office for the Coordination of Humani-
tarian Affairs upon the conclusion of his visit did not make such
claims.'®Minister Jeyraj Fernandopulle called Holmes a terrorist
and accused him of supporting and receiving a bribe from the
LTTE."” Furthermore, it was reported that prior to his visit to

Jaffna, the army commander had convened a meeting of NGOs
where he instructed them to confine their discussions to hu-
manitarian issues and avoid raising human rights concerns. On
the day of the meeting there was a heavy military presence at
the Jaffna Library, the venue, which deterred many organisations

from attending the meeting.'®®

Louise Arbour, the UN High Commissioner for Human
Rights visited Sri Lanka in October. Though Arbour paid a brief
visit to Jaffna, she was not able to visit either the Eastern Prov-
ince or Killinochchi. Even her visit to Jaffna was conducted
under milicary escort and she was not able to meet freely with
non- governmental organisations and rights groups. At the con-
clusion of her visit, Arbour made a strong statement expressing

"% heep://www.president.gov.lk/sinhala/heml/news/200708/
20070809ncws.hem

"%Government rejects John Holmes” assertion on Sri Lanka and humanitarian
workers, Current Affairs Sri

Lanka, 10 August 2007 ac heep://www.priu.govlk/news_update/
Currenc_Affairs/ca200708/

20070810 iccts_iohn. hol . 1}

" heep://federalidea.com/focus/acchives/143

'® Press statement condemning milicary interference in Jaffna NGOs meeting
with UN Under Secretary General on humaniarian affairs, 9 August 2007 at

-
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concern that ‘in the context of the armed conflict and of the
emergency measures taken against terrorism, the weakness of
the rule of law and prevalence of impunity is alarming’'”® She
also said that though the government stressed the adequacy of
national human rights mechanisms that people from various
communities had expressed their lack of faith in the said mecha-
nisms. The ‘absence of reliable and authoritative information
on the credible allegations of human rights abuses’ was pointed
out by Arbour as one of the main shortcomings in the protec-
tion of human rights in Sri Lanka."® Arbour encouraged the
Government of Sri Lanka to ‘urgently resolve’ ongoing discus-
sions about a more productive relationship between the gov-
ernment and the Office of the High Commissioner for Human
Rights (OHCHR)."" The government stated its opposition to
international human rights monitors and refused to discuss the -
opening of the OHCHR Office in the country. Instead, the
government called for increased OHCHR support in the form
of technical assistance and capacity building."'> The High Com-
missioner while accepting the importance of capacity building
measures, reiterated that it could not address the challenges fac-
ing human rights protection in Sri Lanka.

The Special Rapporteur on Torture, Manfred Nowak undertook
a visit from 1-8 October. While noting the legal steps and other
measures taken by the government to combat torture, he stated
that these measures ‘cannot be regarded as fully effective’!'* Nowak
pointed to the high number of complaints of torture received by

109 o/ fwww, s/news/sto ? =
110 ilanka -

M wwwasjantribune.com/i 2g=
"2§ri Lanka protests UN statement, BBCSinhala.com, 30 November 2007 at

4 s a W

'BReport of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowak, A/HRC/7/3/Add.6, 26

February 2008, p.2.
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the Human Rights Commission, and successful fundamental rights

cases, to illustrate that torture is ‘still widely practised in Sri
Lanka’'™ The difficulty in accessing Judicial Medical Officers
(JMO), which results in the loss of evidence and impedes effective
prosecution, the lack of a witness and victim protection scheme
and ‘the absence of an ex-officio obligation on law enforcement
officials or judges to investigate cases of torture’ were cited as
obstacles to the effective implementation of existing laws.""* Nowak
reported that derainees complained of ill-treatment during
inquiries, which they said was done with the aim of extracting
confessions. While expressing shock at the brurality of the torture
methodsused, Nowak expressed concern about the continued use
of corporal punishment in prisons. He pointed to overcrowding
and lack of natural light or ventilation as examples of the failure to
follow minimum standards during detention and incarceration.!

. Nowak called on the government to be mindful that the prevalent
state of emergency during which period normal measures for the
protection against torture do not ‘apply or are disregarded... leads
to a situation in which torture becomes a routine practice in the
context of counter-terrorism operations. The non-applicability of
important legal safeguards in the context of counter-terrorism
measures, as well as excessively prolonged police detention, opens
up the doors for abuse.""

In December, Walter Kalin, the Representative of the Secretary-
General on the Human Rights of Internally Displaced Persons
undertook an eight day mission to Sri Lanka. In this case too, the
government failed to permit Kalin to visit Killinochchi. While
noting the complexity of the IDP situation in Sri Lanka, due to
cases of protracted displacement and the tsunami displaced, Kalin
pointed out the government bore primary responsibility for
protecting and assisting IDPs and stressed the need to ensure

14 Ibid.

115 Ibid.

16 [bid, pp-22-23.
Y7 Ibid, p.3.
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durable solutions.'*® He noted various issues of concern; physical
security, disappearances, threats and attacks by armed groups,
round ups by security forces, detention without informing family
members and restrictions on the movement of IDPs and
returnees.''” The suspicion with which whole communities are
viewed due to their past habitation in LT TE controlled areas was
also cited as a concern.'® Kalin stressed the need to find a balance
between humanitarian and security concerns, despite prevailing
tensions between the two, so that people could live in both dignity
and safety. '*' He urged the government to restore full access to
livelihoods and provide income generating programs for those
living in camps. The plight of female headed households and
widows was flagged by Kalin as an issue that required attention.'?
He recommended consultation between the affected communities
and aid agencies and the government to reduce the existing sense
of insecurity and fear amongst the IDPs. This should include
information about options for return, entitlements etc which will
enable the IDPs to make informed and independent choices
regarding return.'? Kalin also raised the issue of humanitarian
access which is restricted to some aid agencies and reiterated that
restrictions due to security concerns should be the exception and
not the rule.'” He set ourt the following principles which he
requested all relevant actors to consider in the event they are unable
to ‘find peaceful solutions to spare the populations from new
displacement’:

i. that when displacement is unavoidable for the safety of
civilians, safe exit routes be available to them, consistent
with international humanitarian law;

""" Report of the Representative of the Secretary-General on the Human Rights
of Internally Displaced Persons, Walter Kalin, A/HRC/8/6/Add.4, 21 May

2008, p.

' Ibid, p. 13
0 Ibid, p.14.
i1 Ibid, p.21.
12 Ibid

2 1bid, p.19
#Ibid, p.20.
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ii. that both military and civil actors be prepared to receive
the displaced in conditions of safety and dignity, and that
contingency plans be in place; and

iii. when conditions allow for return or relocation of the
displaced, key international human rights standards as
articulated in the Guiding Principles on Internal
Displacement

iv must be followed to ensure that the choice among
solutions is truly voluntary and informed, is sustainable,

and is carried out in safety and dignity.'*

15. Conclusion

The year 2007 marked a rise in impunity and increasing pro- war
nationalist rhetoric that was intolerant of dissent. State officials
and entities contributed to the breakdown of the rule of law by
often acting in an extra-judicial manner. While many rights
violarions were inextricably linked to the conflict, others have been
exacerbated by the prevailing militarized atmosphere, lack of local
remedies and breakdown of existing social structures. The
lackadaisical attitude of law enforcement agencies in investigating
and bringing perpetrators of human rights violations to justice was
witnessed in many instances. Minorities were placed under
increasing scrutiny with the introduction of several security
measures which violated basic human rights norms. Arrests,
detention, disappearance and extra-judicial killings continued in
2007, with the majority of the victims being Tamils. With the

escalation of the conflict, spaces for expressing dissent and

‘ challenging impunity are shrinking and are likely to become worse
'i bi in the coming months.
é—: LR BN

' 123 UN expert emphasizes sustainable and durable solutions for Sri Lanka's
{ Internally Displaced Persons, UN Press Release, 4 January 2008 ac hetp://

www.brookings.edu/projects/idp/RSG-Press-Releases/

20071227 _sri_lanka.aspx
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II
INTEGRITY OF THE PERSON

Dinushika Dissanayake

1. Introduction

“Everyone has the right to respect for bis or ber physical and
mental integrity.”

Article 3(1) of the Charter of Fundamental Rights of the European
Union'

The Integrity of the Person essentially involves the physical well
being of the individual, a concept which encompasses both
individual and community rights.

One of the foremost defenders of the physical integrity of the
person is the International Covenant on Civil and Political Rights?,
a Covenant to which Sri Lanka acceded in 1980, and its Optional
Protocol to which Sri Lanka acceded in 1997. Some of the rights
which are recognised by the ICCPR include the right to life, and

*LL.B (Honours); Researcher, Civil & Political Rights Programme, Law & Society
Trust, Colombo ,

! Charter of Fundamental Righes of the European Union, signed and proclaimed
in Nice, 18 December 2000, Official Journal of che European Communities C
364/01, available at heep://www.curoparl.curopa.cu/charter/pdf/ text_en.pdf, cited
as EU Charter of Rights

2 International Covenant on Civil and Political Rights, United Nations General
Assembly Resolution 2200A [XX1] 16 December 1966.available at heep://
wwwi.cirp.org/library/cthics/UN-covenant/, cited as ICCPR, ICCPR ratified in
1980 and Convention against Torture and Other Cruel Inhuman and or Degrading
Treatment or Punishment ratified in January 1994- Integrity of the person, Nissan
E., Sri Lanka State of Human Righes 1997, LST 1998 p.11 at 12
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the right to be free from torture and cruel, inhuman or degrading

treatment or punishment®. Other instruments in international law

which protect the physical integrity of the person include the

Convention against Torture?,

The Constitution of the Democratic Socialist Republic of Sri
Lanka (1978) as well as the ordinary law provides safeguards for
the preservation of the integrity of the person®. These safeguards
include the right to be free from torture?, from arbitrary arrest
and detention’ and freedom of speech and expression®. However
these safeguards have been suspended to a great extent by the

emergency reguladons’ which override other written laws in the
interest of national securiy.

In this legal context'® one can perceive a number of violations of

* Article 4, ICCPR ibid n.2

* Convention against Torturc and Other Cruel, Inhuman or Degrading Treatment

or Punishment, GA res. 39/46, anncx, 39 UN GAOR Supp. (No. 51) at 197, UN

Doc. A/39/51 (1984); 1465 UNTS 85, hercinafter referred to as UNCAT

*The Constitution of the Democratic Socialist Republic of Sri Lanka, 1978, cited

as ‘The Constitution’

¢ Article 7, ICCPR ibid n.2 and the Constitution, ibid n.5 Article 11

7 Article 9, ICCPR ibid n.2 and The Constitution, ibid n.5 Article 13

* The Constitution ibid n.5, Article 14(1)a

? Emergency (Miscellancous Provisions and Powers) Regulation No 1 of 2005 as

contained in Gazette No 1405/14 of 13 August 2005 as amended.

" Other international laws and treaties which recognise the integrity of the person

include the Rome Statute of the International Criminal Court. Article 7 of the

Rome Statute derails crimes against humanity as “any of the following acts when

committed as part of a widespread or systematic atrack directed against any civilian

population, with knowledge of the attack”, Rome Statute UN. Doc. A/CONF.183/

9, 17 July 1998 (entered into force 1 July 2002), cited as Rome Statute. Crimes

against humanity are attacks against civilian populations which include murder
(Rome Statute, Article 7(1)a), deportation or forcible transfer of populations
(Rome Statutc, Article 7(1)d), imprisonment or other severe deprivation of physical
libertyin violation of fundamental rules of international law (Rome Starure, Article
7(1)c), torture (Rome Statute, Article 7(1)f), and enforced disappearance of
persons (Rome Statute, Article 7(1)i). Underthe Rome Statute the prosccutor must
show that there was a statc or organizational policy to commit such ateack. Sri

Lanka is however not a state party to the Rome Statute (As of 18* July 2008, 108

states were party to the Rome Statute; International Criminal Court, Assembly of

State Parties, available ac hup://wwwiicc-cpi.int/statespartics html [accessed on
12/1/2009))
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the physical integrity of persons in Sri Lanka over the year 2007.
Theallegations of torture, abductions and disappearances and the
re-emergence of the vehicle of terror in Sri Lanka ~ the ‘white
van’ - tell the tale of a continued climate of violence in the country.

The fact that violations of the integrity of the person continue is
evidence of the culture of impunity that exists in Sri Lanka.

Violations of the physical integrity of the person include torture,

abductions, illegal arrest and detention and extra judicial killings.

For the year under review, this chapter limits itself to an analysis
of the physicalintegrity of person, firstly as regards the legal regime,
and secondly as regards some of the incidents of violations of the
physical integrity of che person. The chapter concludes with

recommendations.

2. Legal recognition of the integrity of the person

Although the domestic laws of Sri Lanka do not expressly recognise
a right of an individual to the physical integrity of the person, it
can beargued that constitutional provisions and judicial precedent
have impliedly recognised this right in the past. This is because
the physical integrity of the person is encompassed in other specific
rights which include, for example, the blanket prohibition ©
torture'! and freedom from arbitrary arrest and detention'?.

For the purposes of this chapter, the term ‘the right to the physiﬁ11
integrity of the person’ is defined as follows: “Everyone has the

right to life and to physical integrity. The freedom of the person 5
inviolable.”? No one shall be sentenced to death, tortured or othertts¢

1 The Constitution ibid n.5, Arrticle 11

12 The Constitution bid n.5, Article 13 (1), (2) )

13 Article 2(2), Basic Law of the Federal Republic of Germany, In the versio?
promulgated on 23 May 1949 (first issuc of the Federal Law Gazeste, dated 23 May
1949), as amended up to and including 20 December 1993, available onlin® "

heep://www.iuscomp.org/gla/statutes/G G.htm#2, accessed on 8/01/2010
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treated in a manner violating human dignity. The personal integrity
of the individual shall not be violated, nor shall anyone be deprived
of liberty arbitrarily or without a reason prescribed by an Act. A
penalty involving deprivation of liberty may be imposed only by a
court of law. The lawfulness of other cases of deprivation of liberty
may be submitted for review by a court of law. The rights of
individuals deprived of their liberty shall be guaranteed by an Act.'”

2.1  Sri Lanka’s Obligations under International Law

Sri Lanka acceded to the first oprional protocol to the ICCPR
(hereinafter OP-ICCPR) in 1997 and ratified the ICCPR in
1980. While the Covenant does not carry an express recognition
of the term “the physical integrity of the person™, the ICCPRis
very vocal in defending the many manifestations of the right to
physical integrity, ranging from a blanket prohibition of torture’
to the right to be free from arbicrary arrest'.

The Human Rights Committee (hereinafter HRC) is the treaty
body set up under the ICCPR in order to act as a2 mechanism

" Chapter 2 (Basic Rights and Libertics), Section 7 (The right to life, personal
liberty and integrity), The Constitution of Finland, 11 June 1999, (731/1999, as
amended up to 802/2007), Ministry of Justice, Finland, English translacion
available online at hrtep://www.finlex.fi/fi/laki/kaannokset/1999/
en19990731.pdf, accessed on 8/01/2010

' It must be noted that the Oprional Protocol does not apply automatically to
state partics to the Covenant. State parties voluntarily consent to be bound by the
Optional Protocol (General Comment 33, pg. 1 §4). Sri Lanka acceded to it on
the 3rd of October 1997, fully aware of its obligations under international law
upon accession. Optional Protocol to the International Covenant on Civil and
Political Righes, G.A. res. 2200A (XXI), 21 UN. GAOR Supp. (No. 16) at 59,
UN. Doc. A/6316 (1966), 999 UN.T.S. 302, entered into force March 23, 1976,
hereinafter referred to as OP-ICCPR or First Optional Protocol to the ICCPR.

!¢ As opposed to for example, the Constitution of Finland ibid n.14 and the Basic
Law of Germany, ibid n.13, which expressly recognize the physical integrity of the
person. The ICCPR however expressly recognizes the several manifestations of
the physical integrity of the person, such the right to be free from torture, from
illegal arrest, from unlawful detention etc. .

17 Article 7, ICCPR jbid n.2

¥ Article 9(1), ICCPR ibid n.2
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through which the rights envisaged in the Covenant can be given
effect as a part of international human rights law. Under the First
Optional Protocol to the ICCPR, the Human Rights Committee
isempowered to receive and consider complaints from citizens of
the member state as to violations of his/her rights under the
Covenant by such member state’.

Further, under Article 1 of the OP-ICCPR, a state party not only
recognises the competence of the Human Rights Committee, but
also accepts an obligation not to hinder access or take retaliatory
measures against persons who address communications to the

HRC?.

In acceding to the first Optional Protocol to the ICCPR on 3rd
October 1997, Sri Lanka made the following declaration:

“The Government of the Democratic Socialist Republic of Sri
Lanka pursuant to article (1) of the Optional Protocol
recognises the competence of the Human Rights
Committee [emphasis added] ro receive and consider
communications from individuals subject to the jurisdiction

of the Democratic Socialist Republic of Sri Lanka...”?'

In acceding, therefore, the state party has by policy agreed and
accepted the jurisdiction of the HRC to receive and consider

1 General Comment 33 on the ICCPR interprets Arricle 1 of the OP-ICCPR to
mean that once a state party recognizes the competence of the committee to receive
and consider communications, it also imposes upon itself che obligation not to
take retaliatory steps against the author of such communicarion, or in any other
way to hinder access to the Human Rights Committee. The HRC in the same
General Comment details the action thar should be taken by a state parry against
whom a claim has been made by a state party. General Comment 33, CCPR/C/
GC/33,5 November 2008, Human Rights Committee, 94th Session, Geneva, 13-
31 October 2008.

2 General Comment 33 op cit., pg. 1 §4

2 See Ratification of the First Optional Protocol to the ICCPR which entered
into force on 23 March 1976, in accordance with article 9 of the ICCPR- STATUS
AS AT : 18-08-2009 06:26:49 EDT, available ac http://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mrtdsg_no=1V-

5&chapter=4&lang=en#EndDec
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communications with regard to the violations of the provisions of

the ICCPR.

1 The views expressed by the HRC are authorirative
determinations on violations of the Covenant®. Though itisnota
judicial body®, the views of the HRC - in its own words - areina
‘judicial spirit, and thereby exhibit some important characteristics
of a judicial decision due to the procedure it adopts. Read with
Article 2 of the Covenant®, this imposes upon the state an
obligation to respond to the views of the HRC since ‘the szate party
bas undertaken to ensure to all individuals within its territory or subject
to its jurisdiction the rights recognized in the Covenant =. Therefore
where the HRC finds a violation of the Covenant, the state is
under an international law obligation to inform the HRC of the
measures it has taken to ensure effective realization of the rights

under the ICCPR.

The HRC in General Comment 33 also reiterates the obligation
of a state party to observe all its treaty obligations in good faith*.
The HRC has considered situations where the Covenant or the
Optional Protocol has not been introduced into the domestic legal
order. In such cases it requires state parties to use whatever means
available to give effect to its views?". '

Therefore, it can be correctly concluded that Sri Lanka has
accepted several international obligations with regard to the
protection of the physical integrity of the person. It has also

 General Comment 33 ibid n.19, pg. 3§13

 General Comment 33 ibid n.19,pg. 2,§11

* Asa state party to the ICCPR, Sri Lanka has an obligation under Article 2 (3)a
of the Covenant to “ensure that any person whose rights or freedoms as hercin
recognized arc violated shall have an cffective remedy, notwithstanding that the
violation has been committed by a person acting in an official capacity, see ICCPR
ibidn.2.

# General Comment 33 ibid n.19, pg. 3 §14. This General Comment was published
on 5/11/2008, after the Singarasa judgment op ciz. n.31.

* See General Comment 33 id., pg. 3 §15, Human Rights Committec, op citn. 19
¥ Sec para 20, General Comment 33 id., Human Rights Commicee, op citn. 19

401



Integrity of the Person

therefore created a legitimate expectation among its citizens as to

the protection of their rights under both the ICCPR and the

domestic legal regime?®.

2.2 The case of Nallaratnam Singarasa

An ominous background to the dawn of 2007 was the delivery of
the Singarasa judgement®, when the Supreme Court of Sri Lanka
delivered a decision which deeply concerned both the citizens of
this country and the international community™.

On 26* September 2006, a five judge bench of the Supreme Court
including Chief Justice Sarath N. Silva, delivered judgement in
the case of Nallaratnam Singarasa v. A.G*. The Court held that
being a dualist country, international covenants acceded to by the
state cannot be given effect to in Sri Lanka unless such conventions
have been incorporated into national legislation by an Act of
Parliament. Sarath Silva CJ stated:

“The accession to the Covenant [ICCPR] binds the Republic qua
state. But, no legislative or other measures were taken to give effect to

the rights recognized in the Convention as envisaged in Article 2.

Hence the Covenant does not have internal effect and the rights under
the Covenant are not rights under the law of Sri Lanka.”

% See for example the case of Weerawansa v AG,[2000] 1 Sri LR 387, 409, by
Fernando J, where he stated thar the state must respect international law and its
treaty obligations, particularly where the liberty of the individual is concerned.
Cited in the Submission by the Civil and Political Rights Programme of the Law and
Society Trust, Sri Lanka in Regard to Draft General Comment No 33 by the United
Nations Human Rights Committee, Law and Society Trust, 2008

2 For a more detailed critical analysis of this case see Pinto-Jayawardena, Kishali,
The Rule of Law in Decline, Study on Prevalence, Determinants and Causes of Torture
and other forms of Cruel, Inbuman or Degrading treatment or punishment in Sri
Lanka, The Rehabilitation and Research Centre for Torture Victims (RCT), May
2009, Denmark, hereinafter referred to as RCT Study, at pg.19-20

3 [neernational Federation for Human Rights, ‘Sri Lanka's Supreme Court decision
undermines human rights protection) 17 October 2006, Online, UNHCR
Refworld, available at: heep://www.aunhcr.org/refworld/docid/482¢5bf7c.heml

3 Nallaratnam Singarasa v. A.G. (2006) S.C. SpL(LA) No. 182/99, accessible at
heep://www.srilankahr.net/pdf/s c_judgement1.pdf
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The decision effectively removed the enjoyment of human rights
under all covenants to which Sri Lanka was party but which had

not been incorporatcd into national legislation.

The Court also found that the President, who acceded to the
Optional Protocol, had no authority from Parliament, the sole
repository of legislative power in Sri Lanka, to confer public law
rights upon the Human Rights Committee by such a declaration
as was made at the time of the accession®.

In the lengthy judgement, Silva CJ argues that the conferment of
the right to the HRC to accept and consider alleged violations of
the Covenant amounted to a conferment of judicial power upon
the HRC, in violation of the Constitution of Sri Lanka*, He goes
on to state that by such a conferment of rights the President had
violated Arrticles 3, 4(c) and 105(1) of the Constitution of Sri
Lanka. Therefore, the learned Chief Justice argues that since the
President had acceded to and made a declaration thar was
inconsistent with the Constitution, such accession and declaration
had no legal effect upon the state under Article 33(f). He states:
“The accession and declaration does not bind the Republic
qua state and has no legal effect within the Republic.

I wish to add that the purported accession to the Optional
Protocol in 1997 is inconsistent with Article 2 of the
Covenant which requires a State Party to take the necessary
steps in accordance with its constitutional processes .....to
adopt such laws or other measures as may be necessary to
give effect to the rights recognized in the .....Covenant”

In effect, he argues conclusively that no remedy can exist in law

where there is no right.

32 See Ratification of the First Optional Protocol to the ICCPR, ibid n.21

3 The RCT Study argues thar there was no conferment of judicial power and that
therefore this argument of the learned Chicf Justice is fundamentally flawed. When
read in conjunction with General Comment 33 ibid n.19, the HRC clearly hasno
judicial power in a domestic legal system, but is merely a mechanism through which
the rights envisaged in the ICCPR can be given effect to as a part of the general
international law regime. See RCT Study ibid n.29, pg. 20.
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Therefore, this decision, while noting that the accession to the
ICCPR was legally binding, held that it created no additional
rights for Sri Lankan citizens since it had not been incorporated
into domestic legislation.

The reason why this judgement is so problematic is that it foists
upon the HRC the mantle of a judicial body with judicial powers
within a domestic jurisdiction — which powers it does not possess
and never presumed to possess. At the same time, it clearly violates
the principle of pacta sunt servanda, and also robs the ICCPR of
its most powerful mechanism of ensuring effective guarantee of
civil and political rights, at least in so far as the mechanism applies
to Sri Lanka. The decision moreover violates the directive
principles of state policy in the Constitution which require Sri
Lanka to respect its international law obligations*.

2.3  The effect of the Singarasa judgement on general
international obligations of Sri Lanka

In effect the Singarasa judgement opened a floodgate of queries
concerning the legality and effective implementation of
international treaties and legal obligations to which Sri Lanka has
acceded or which the state has ratified. The obligations of Sri
Lanka to give effect to its treaty obligations are clearly spelt out in
international law as well as in the domestic legal regime®.

HO0pcit.

» fodcr Article 27(15) of the Constitution, under Directive Principles of State
Policy, the State is required to “endeavor to foster respect for international law and
treaty obligations in dealings among nations.” See RCT Study ibid n.29, pg. 18.
The Vienna Convention on the Law or Treaties of 1969 provides for the principle
of pacta sunt servanda as follows: “[A] party may not invoke the provisions of its
internal law as a justification for its failure to perform a treaty”, Article 27, Vienna
Convention on the Law of Treaties, 1969. At the same time, the Universal
Declaration of Human Rights makes a similar provision: “In other words states should
modify the domestic legal order as necessary in order to give effect to their treaty
obligations.” Article 8, Universal Declaration of Human Rights, G.A. res. 217A

(I11), UN. Doc A/810 ac 71 (1948).
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The Human Rights Committee in General Comment 31
interprets the general legal obligations of state parties to the

ICCPR as follows:

Although article 2, para 2 allows states parties to give effect to the
Covenant rights in accordance with domestic constitutional processes,
the same principle operates so s to prevent state parties from invoking
provisions of the constitution law or any other aspects of domestic
law to justify a failure to perform or give effect to obligations under

the treaty.”™

This responsibility extends not only to the ICCPR but to all
international treaties and covenants to which Sri Lanka is party.
The Committee on Economic, Social and Cultural Righes has in
General Comment 9 commented on the responsibility of the
judiciary in giving effect to the rights enshrined in the Covenant.
It goes on to say that “..neglect by the courts of this responsibility is
incompatible with the principle of the Rule of Law....™

The role of decision makers, be it in the executive branch of
government or in the judiciary, is very clear when it comes to the
heavy responsibility it bears in terms of the international
obligations of a state parrty:

“..When a domestic decision maker is faced with a choice between
an interpretation of domestic law that would place the state in breach
of the covenant and one that would enable the state to comply with
the covenant, international law requires the choice of the latter™

% General Comment No. 31 [80] Nature of the General Legal Obligation Imposed
on States Parties to the Covenant : 26/05/2004. CCPR/C/21/Rev.1/Add.13.
(General Comments), hercinafter referred to as General Comment 31, Para 4

7 UN Committee on Economic, Social and Cultural Righes (CESCR), General
Comment No. 9: The domestic application of the Covenant, 3 December 1998, E/
C.12/1998/24, available at: htep://www.unhcr.org/refworld/docid/
47a7079d6.heml [accessed 22 December 2009], hereinafter referred to as General
Comment 9, para 14

3 General Comment 9 op cit., para 15,
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The Singarasa judgement highlighted the urgent necessity of

mobilising the executive to incorporate its international
obligations, thereby ensuring effective implementation of the
international covenants to which Sri Lanka is a state party, not
only as a face saving mechanism, but also in keeping with the spirit
of the Covenants to which it is party.

Sri Lanka has acceded to the Convention on the Prevention and
Punishment of the Crime of Genocide (accession 1950), the
International Covenant on Civil and Political Rights (hereafter
ICCPR) (accession 1980), the First Optional Protocol to the
ICCPR (1997), the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (hereafter
UNCAT or the Convention) (accession 1994), the International
Covenant on Economic Social and Cultural Rights* and the
Convention on the Elimination of all Form of Discrimination
Against Women*.

Some international conventions and covenants that have been
incorporated into national legislation include the Convention on
the Rights of the Child* by the National Child Protection Act
of 1998 and the Convention Against Torture®. Citizens are given
some assurance of the availability of a legal remedy against grave
violations of the physical integrity of the person by offences such
as rorture since the prohibition against torture is also encapsulated
in Article 11 of the Constitution quite apart from statutory
protection. The Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment Act No. 22 of
1994 is a legislative mechanism by which the integrity of the

» International Covenant on Economic, Social and Cultural Rights, General
Assembly resolution 2200A (XXI) of 16 December 1966, accession 1980
“Convention on the Elimination of All Forms of Discrimination against Women,
General Assembly resolution 34/180 of 18 December 1979, ratified 1981

41 Convention on the Rights of the Child, General Assembly resolution 44/25 of
20 November 1989, ratified 1991, hereinafter cited as CRC

42 National Child Protection Act No. 50 of 1998

Y UNCAT ibidn.4
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person is protected, at least on the books*. Critics note however
that the CAT Act falls short of the protection envisaged under
the Convention Against Torture®.

2.4 The ICCPR Act No. 56 of 2007

Given the international pressure and national agitation* following
the Singarasa decision?, legislative measures were taken to
incorporate the rights under the ICCPR into national legislation®.
These efforts translated into the passing of the International
Covenant on Civil and Political Rights (ICCPR) Act in late
2007 (hereinafter ICCPR Act).

The ICCPR Act notes in its preamble that a substantial part of
the civil and political rights recognised by the ICCPR are already
recognised in the Constitution of Sri Lanka. It also notes that it
has become necessary for the government of Sri Lanka to enact
legislation to give effect to civil and political rights referred to in

* For a detailed discussion of the inadequacies of the Convention against Torrure
and Other Cruel, Inhuman or Degrading Treatment or Punishment Act No. 22 of
1994, (hereinafter referred to as CAT Act), see generally the RCT Study, Kishali
Pinto-Jayawardena, ibid n. 29

% See RCT Study, ibid n.29 at pg. 10. Writing in May 2009, Kishali Pinto-
Jayawardena notes that there have been only three convictions for torture since
1994, and more than seventeen acquittals (at pg. 15). The study points out that
the definition of torture in the CAT Acr, falls short of the definition in the UNCAT,
does nor establish universal jurisdiction for acts of torture, and does not recognise
command responsibility. See pg. 11.

* “Much of the politics of the ICCPR had/has to do with the GSP Plus Privileges
issue. I believe there was a lot of pressure brought to bear on the Government with
regard to the ICCPR.", Denning AT, ‘The ICCPR Intermingling Law, Politics
and Policy’, The Official Government News Portal of Sri Lanka, 18 April 2008,

available at : heep://www.news.lk/

47

= W
Nallaratnam Singarasa v. A.G. (2006) ibid n.31
4* The passing of the bill was also polirically important with the re-clection of Sri
Lanka into the Human Rights Council and the Universal Periodic Review of Sri
Lanka scheduled for mid 2008, as well as affecting the national economy with the

renewal of the GSP+ scheme by the European Union due in 2008. See generally
the RCT Study, ibid n.29.

4 The International Covenant on Civil and Political Rights Act No. 56 of 2007
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the ICCPR which had not been guaranteced by domestic
legislation.

Therefore in light of this preamble it is necessary to first identify
the civil and political rights which were not recognised in Sri
Lankan law at the time of the enactment of the ICCPR Act, and
then to analyse to whar extent the said Act fulfils the promise in
its preamble. The rights which were not recognised expressly as at
the enactment of the Act are as follows:
1. The Right to Life; Article 6 of the ICCPR*
2. Guarantees of the right to liberty and security of the .
person®' with regard to preventive detention® and arrests
made under the Emergency Regulations®

% This is a non-derogable right (read wich Article 4(2) of the ICCPR). This right
has however been impliedly recognized by the Supreme Courr of Sri Lanka in several
judgments. Sec for example the case of, , iyani Si
] i i (2003) 2
Sri L.R. 63 decided by the Supreme Courr of Sri Lanka
5! Rights guaranteed under Article 9 of the ICCPR apply to all detainees whether
he is a pre-trial detaince or an administrative detainee. Particularly Article 9(3)
requires thata person detained on a criminal charge be brought prompdy before a
judge. The UNHRC has established thac pre-trial detention should be as shorc as
possible (General Comment 8 - Right to liberty and sccurity of persons (Article
9), adopted on 30 June 1982, at p. 131, para. 3). However, under the PTA and
Emergency Regulations, a deraince can be detained for up to one year. According
to the RCT Study, in practice persons are detained for up to two or more years
until the Attorney General decides to indict or request release. See pg. 57 at §3.
Similarly a person who is arrested or detained is guaranteed the right to be entitled
to take the proceedings before a court in order that the lawfulness of his detention
can be examined (Article 9(4), ICCPR). However under the Emergency
Regulations a suspect detained as a preventive detainee have no righe to take the
proceedings to a Court (but Reg.19(5) recognizes the right to make written
representations to the President and to an Advisory Committee appointed by che
President), no right to be informed of the reason for his detention, to communicate
with family members, and no right to access to lawyers. See RCT study ibid n.29,
.60§2
’l;g'l'hc ordinary law provides guarantees for detainees cither in pre-trial or preventive
detention, which has been effectively suspended by the operation of the Emergency
Regulations of 2005 as amended, ibid n. 9. See RCT Study ibid n.29, pg. 55-60
3¢ those who have not been charged with an offence. Those who have been charged
are guaranteed some protection under the ICCPR Act ibid n.49, even if they were

arrested under the Emergency Regulations .
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a. Theright to beinformed of the reason for arrest™
b. Theright to be brought promptly before a court
of law?*
c. Theright to be brought to trial or released within
a reasonable time®¢
The right to be presumed innocent until proven guilty®”
The right to reparation/compensation for victims of
torture®
5. Theright toindependent medical examination and legal

rcprcscntation upon arrest

e

4 Art. 9(2), ICCPR ibid n.2, Article 13(1) of the Constitution of Sri Lanka also
recognises this right, though the Emergency Regulations which supersede
constitutional guarantees carry no such safeguard for persons arrested under its
regulations.

% Article 9(4), ICCPR jbid n.2. This right is not protected by the Emergency
Reguladions. A person can be detained for up to 30 days before he is brought before
a magistrate (ER 2005, ibid n.9). Moreover there is no urgency with regard to such
adenainee being indicted. The ordinary law however requires a person to be broughte
before a magistrate within 24 hours, which can be extended to an outer limit of 48
hours. The RCT Study notes as follows; “...While indictments take years to be
served in some cases (which delay is attributed to the lack of resources in the
Artorney General's Department), delays in trials are occasioned both by the state
counsel and the defence counsel moving for dates, which are granted without demur
by che judge.”, ibid n.29, pg. 134 §5

* Article 9(4), ICCPR ibid n.2. There is no recognised domestic legal safeguard
against delays in trials. See RCT Study, pg. 132 §4 “...pre trial detention could be
indefinite even in terms of the ordinary law.”

% Article 14(2), ICCPR ibid n.2. The ordinary laws of Sri Lanka recognize the
presumption of innocence of an accused, but there is a derogation of these
guarantees by the emergency regulations which allow a police officer above the
rank of an ASP to record confessions which are admissible in a court of law.

* Article 2 of the ICCPR recognises the right to both substantive and procedural
remedies for violations of human rights provided for in the Covenant.
Compensation is generally awarded in instances of violations of fundamental rights,
and in civil suits for damages in cases of torture, buc there is no specific right to
compensation under the CAT Act, ibid n.44. It has been argued thac chis is a
violation of Article 9(5) of the ICCPR. Sce RCT Study, ibid n.29 pg. 74
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6. The right of juvenile prisoners to be kept separate from
adult offenders®

Some of the other rights that are recognised under the ICCPR
Actinclude: the right to be recognised as a person before the law®;
some rights to a fair trial®; a few rights of the child® including
that the best interests of the child should be paramount in all
proceedings concerning children®; and the right of access to
benefits provided by the state®. These provisions have introduced
or re-emphasised the following important guarantees in the
domestic law:

% The Prisons Ordinance 18 of 1877 provides in section 48(b) that children be

kept apart from adult offenders ‘wherever practicable’ Similar provisions are there

in the Children and Young Persons Ordinance. Article 10 (2)b of the ICCPR

requires that juvenile persons be separated from adults. The ICCPR Act has made

no provision for this right, presumably on the basis chat it is already provided for.

The situation is further complicated by the fact that the age of 8 is defined under

Sri Lankan law as the lower age limit for offenders (section 75, Penal Code No. 2

of 1883). The RCT study states categorically that “Child offenders are kept in

police cells together with adule offenders prior to being produced in court.” ibid
n.29, Pg. 146, §4. In February 2008, the report of Nowak M., Special Rapporteur

on Torture recommended that the state ensure the separation of juvenile and adule

offenders. RCT study, ibid n.29, pg.146, §4

% §2 ICCPR Act, ibid n.49

€' §4 [ICCPR Act, thac is the right to be afforded a trial in his presence, the right to
legal counsel of his choosing and to be informed of such right, the right to have

legal assistance assigned to him when he is indigent, to examine or have examined
witnesses against him, to have access to an interpreter and the righe not to be
compelled to confess guilt or give evidence against himself, the principle of double
jeopardy and the right to appeal to a higher court upon conviction. Of these, the
right to have access to an interpreter is an important introduction to the law of Sri
Lanka, which did not recognise this right before the passing of the ICCPR Act
ibid n.49.

62§5 ICCPR Act, ibid. These include che right to have his/her birth registered, to
be assigned a name upon birth, to acquire nationality, to be protected from neglecr,
maltreatment, abusc or degradation, have legal assistance assigned to him/her in
criminal proceedings if substantial injustice would otherwise resule, chat cthe best
interests of the child shall be paramount in all matters concerning children. This
last significantly applics to a gamur of bodies, public or private, welfare,
administrative, judiciary or legislative.

6 §5(2) ICCPR Act, ibid

“§6 ICCPR Act, ibid
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1. Re-emphasised the right to liberty and security of the

person for persons charged with a criminal offence under
any written law®® (emphasis added); Section 4 guarantees
rights envisaged under Articles 14 (3)d, ¢, fand g, 14 (5)
and (7) of the ICCPR.

2. Introduced the right to legal representation for every child
(guarantees required under Article 40 of the Convention
on the Rights of the Child)

3. Introduced the right to an interpreter where a person
cannot understand the language of the court®.

Article 3 of the Act provides for a prohibition on inciting war,
racial or religious hatred or discrimination, a crime which now
carries 2 maximum sentence of ten years rigorous imprisonment.
The High Court has been vested with jurisdiction to provide relief
in applications under Articles 2, 4, 5 and 6.

The Act also re-affirms the right of a person not to confess guilt
or testify against himself (Article 14(g), ICCPR), aright alrcady
recognised under the ordinary laws, but the effectivencss of this
affirmation is doubtful until the emergency regulations cease to

operate®.

% It can be argued that the Emergency Regulations (which do no recognize most
rights under the ICCPR or even the ordinary laws) override this right since under
Article 15(1) of the Constitution, fundamental rights such as the presumption of
innocence and protection against retrospective legislation, can be suspended by
laws or regulations madc in the interests of national security (sce RCT Study, pg.64
§5). A more liberal interpretation would be that chis section applies to any person
who has been charged under any written law, therefore it is arguable that even a
person arrested in terms of the Emergency Regulations will be guaranteed these
protections. This section however will not apply to preventive detainees who have
not been charged.

¢ Article 14(f) of the ICCPR, given effect to by section 4(e) of the ICCPR Act
ibid n.49.

€7 §7 ICCPR Act ibid n.49

€ Under the emergency laws, a confession made to a police officer of the rank of
ASP or above is admissible. See Regulation 63 and 41(4) of the Emergency
Regulations of 2005 as amended ibid n.9, and section 16(2) of the Prevention of
Terrorism Act No. 48 of 1979.
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The ICCPR Act has been roundly criticised as inadequate®. It
barely scratches the surface of the rights envisaged in the ICCPR,
and seems simply a method of appeasing those who agitated for
legislative incorporation of these rights following the Singarasa

ruling”.

The new Act begins by establishing that it is simply adding to the
substantial rights already recognised in the Constitution of Sri
Lanka; however, in reality the rights recognised in the new Act
are so vague as to be negligible and in some cases, simply a
repetition of rights already recognised in Sri Lankan legislation”".

The Constitution of Sri Lanka provides for the following rights:
the freedom of thought, conscience and religion’, freedom from
toreure” and right to equality’. Other fundamental rights and
freedoms include freedom from arbitrary arrest, detention and
punishment; certain rights of fair trial; freedom of speech and
expression; peaceful assembly; association; labour rights; freedom
to manifest his/her religion and promote his/her own culture and
language; lawful occupation and freedom of movement’. The

See also for aderailed analysis of the Actand its repercussions, Pinto-Jayawardena,
K., ‘Eschewing the dangerous satirical ‘ICCPR’ act) Sunday Times, 14 Oct. 2007,
available at : i 0 cited as Pinto-
Jayawardena, K, 14 Oct. 2007. Sce also the RCT study by the same author, ibid
n.29, “Though the intention itself cannot be faulted, the contents of the
International Covenant on Civil and Political Rights Act No 56 of 2007 (the so-
called “ICCPR Act”), which was passed by Sri Lanka’s Parliament in late 2007 fell
far short of the standards demanded from the

ICCPR.."

7 Nallaratnam Singarasa v. A.G. (2006) ibid n.31

7! See for example section 6, ‘Every citizen shall have the right and opportunity to
— (a) take part in the conducr of public affairs, cither directly or through
representative; and (b) have access to services provided to the public by the state),
ICCPR Act ibid n. 49. Most of the rights in section 4 of the Acr are already
recognized under the domestic law, except for the right to an interpreter.

7 Article 10 of the Constitution ibid n.5

7 Article 11 of the Constitution id.

7 Article 12 of the Constitution id.

7 Article 14(1)a-b of the Constitution id.
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Emergency Regulations of 2005 (as amended) have virtually
replaced the ordinary laws relating to detention and arrests. Article
21 of the regulations for example stipulates that Sections 36 and
37 of the Code of Criminal Procedure’ shall not apply to arrests
made under Article 19, effectively removing the safeguard of
requiring all persons to be brought before a magistrate within

twenty four hours”’.

The righ to life held so dear by the ICCPR™ and by international
law continues to be ignored by lawmakers. A three judge bench
including Mark Fernando J interpreted the provisions in the
Constitution prohibiting torture and inhuman treatment as an
implied recognition of the right to life”. However, until the
legislature expressly recognises this right or a full bench of the
Supreme Court recognises this right, citizens cannot be safe in

the knowledge that they have a right to live®.

This in itselfis a violation of Article 2 of the ICCPR which requires
that state parties undertake to ‘respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant.

The ICCPR also requires each State Party to the present Covenant
undertakes to take the necessary steps, in accordance with its
constitutional processes and with the provisions of the present
Covenant, to adopt such laws or other measures as may be necessary

to give effect to the rights recognized in the present Covenant’.

7€ Code of Criminal Procedure Act, No. 15 of 1979

77 Regulation 19 allows for a person to be brought before a magistrate at a ‘reasonable
time’ within chirty days of arrest. This type of leverage gives ample opportuniry
for torture in custody and other forms of violations of human rights while in the
custody of the state. For a detailed analysis of the Emergency Regulations as opposed
to the ordinary laws with relation to protection from torture and other civil rights,

see RCT Study ibid n.29, pg 45 10 75
78 Article 6(1) of the ICCPR, ibid n.2

7 See Silva Vs Iddamalgoda, 2003 (2) SLR, 63 supra, sec also Wewalage Rani

Fernando and others, SC (FR) No. 700/2002, SCM 26/07/2004. per judgment of

Justice Shirance A. Bandaranayake
® For a detailed discussion see RCT Study ibid n.29, pg. 37
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These requirements mean that the rights in the ICCPR must be
effectively available and persons claiming such remedy must also
have the right to have a competent court adjudicate and prov1dc a
judicial remedy for such violations®!,

General Comment 31 states as follows:

“Where there are inconsistencies between domestic law and the
Covenant [ICCPR], Article 2 requires that the domestic law or
practice be changed to meet the standards imposed by the Covenant'’s
substantive guarantees.™

This requirement is unqualified and immediate, and cannot be
justified by reference to political, social, economic or cultural
considerations within the state®3, The ICCPR Acr of 2007 has

therefore fallen short of the requirements laid down by the
Covenants to which Sri Lanka is a state party®,

The duty of all arms of government to ensure the effective
implementation of the ICCPR, as well as other international legal
obligations of Sri Lanka, continues unabated. The incorporation
of the Right to Life into the domestic law of Sri Lanka is one of
the foremost of these obligations.

In conclusion, the legal regime of Sri Lanka, though having many
safeguards built into its fabric in order to protect the integrity of
the person, has at the same time a number of shortcomings which

" Art. 2(3) of the ICCPR, sbid n.2

8 General Comment No. 31 [80] Nature of the General Legal Obligation Imposed
on States Parties to the Covenant : . 26/05/2004. CCPR/C/21/Rev.1/Add.13.
(General Comments) , para 13

% General Comment 31 id, para 14

 But scc [CCPR Reference Case, In the Matter of a Reference under Article 129(1)
of the Constitution, SC Ref No 01/2008, hearing on 17.03.2008. Decided by a
divisional bench presided over by the ChiefJustice, the Supreme Court responding
to a matter referred by the President, held that the existing legal framework in Sri
Lanka met the standards required by the ICCPR. See RCT Study ibid n.29, pg. 21
for a more detailed analysis of the decision.

153



54|

Sri Lanka : State of Human Rights 2008

prevent effective realisation of these rights for many of its citizens.
The primary shortcoming is the operation of the emergency
regulations which override the ordinary law and suspend many of
the safeguards which prevent abuses of the physical integrity of
persons. As a result, just as further legislation is necessary in order
to introduce rights which are not a part of the legal regime, it is
equally or more important to focus attention upon resuscitating
the rights already recognised in our law.

3. Violations of the Physical Integrity of the Person in
2007

The plethora of legislation does not seem to have curbed violence
in Sri Lanka, the actors often being unidentified assailants. Large
numbers of unlawful arrests, detention and allegations of torture
demonstrate the abject failure of Sri Lanka to implement the CAT
Act®. Very few perpetrators are charged in a criminal court in the
first place, and delays in conviction of perpetrators further
contribute to the problem.

The general law applicable to arrest and detention of individuals
is encapsulated in Article 13(1) of the Constitution, whereby no
person shall be arrested except according to procedure established
by law, and in the Code of Criminal Procedure Act, which lays
down the derailed procedure on arrest®. There is no right to legal
representation for suspects in Sri Lanka. One is entitled to legal

8 CAT Act, ibid n.44

% There are two methods of arrest under the Code of Criminal Procedure Act
(hereinafter CCP Act), No. 15 of 1979. The first is by way of a warrant issued by
Court, and the second is by a Peace Officer, in terms of the CCP Act, for scheduled
offences. For a detailed analysis see Kishali Pinto-Jayawardena, pg. 48, RCT Study
May 2009, ibid n.29 at pg. 49
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representation only once one has been charged with an offence®.
The general law has been suspended to a great extent by the
continued applicability of the emergency regulations. According
to the emergency regulations as of July 2007%, the Secretary to
the Ministry of Defence has wide powers of arrest and detention
of persons®. '

Under the emergency regulations, a person need not be brought
before a magistrate within 24 hours as required under the normal
laws, has no legal right to counsel, to contact his/her family
members, or to seck medical assistance®.

The following sections of this chapter are an attempt to provide a
snap-shotview of the violations of the right to the physical integrity
of the person in Sri Lanka in the year under review. The author
has limited the review to acts which compromise the physical
integrity of the person, and strives to provide a review of violations
in the year 2007. In terms of perpetrators, the chapter looks at
both those acts and omissions attributed to the GOSL as well as
to non-state actors where such incidents have been reported.

¥ In terms of Article 13(3) of the Constitution ibid n.S. For detailed analysis sec
Pinto-Jayawardena, RCT study, ibid n.29, at pg. 52 However under the Criminal
Procedure Special Provisions Act No 15 of 2005 and No. 42 of 2007, persons
arrested in relation to scheduled offences are afforded the right to consult an
attorney-at-law of his/her choice. This right applied only to specific instances
covered by this Act.

% Emergency (Miscellancous Provisions and Powers) Regulation No 1. 0f 2005 as
contained in Gazette No 1405/14 and Emergency (Prevention and Prohibition of
Terrorism and Specified Terrorist Activitics) Regulation No 7 of 2006 as contained
in Gazette No 1474/5 of 6 December 2006

% Where a person is taken into custody and detained under an order of the Secretary
to the Ministry of Defence, he is deemed to be in lawful custody and can be detained
in any place authorized by the Inspector-General of Police (IGP). See Regulation
19, Emergency Regulations of 2005 as amended ibid n.9.

% Emergency Regulations as amended upto 2008; under Regulation 19, a person
can be detained upto one year. Regulation 21 provides that where a person has
been arrested and derained under Regulation 19, such person shall be brought before
a magistrate within a reasonable time, and not later than chirty days after the date
of arrest. A person can also be detained in a place authorized by the IGP for ninety
days, after which he must either be released or brought before a court of competent

jurisdiction.
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3.1  Acts of Terrorism

Acts of terror comprise one of the foremost methods of
compromising the physical integrity of civilians and non-
combatants. With the intensification of the war on terror in
2006°, terrorist attacks both in the city of Colombo as well as
against military bases and civilian targets elsewhere continued
unabated in the year under review. The national media report that
all atracks are believed to have been perpetrated by the LTTE,
and the author limits herself to attacks against civilians and non-
combatants™.

On 3rd April 2007 the Daily News reported that abomb had been
detonated allegedly by the LTTE in Kondawattuwan in Ampara,
killing 16 civilians®. On the same day the LT TE hasalso allegedly

gunned down six Sinhalese aid workers in Mailambaveli in
Barricaloa®.

Mecanwhile on 23" April 2007 the Daily News reported that the
body of a fisherman killed by the LTTE had been found near the

* Amnesty International reported that there were over 200,000 internally displaced
persons since April 2006, Amnesty International Report 2008: The State of the
World’s Human Rights,

Amnesty International, 2008, UK (AT Index: POL 10/001/2008), hercinafter
referred to as AT 2008, at pg. 279.

** Incidents such as the March 2007 LTTE air strike which damaged the military
basc next to the Katunayake International Airport in Sri Lanka (the only
international airport in the country) have been left out for the reason that they
were aimed at military targets. Daily News Archives, 27th March 2007, available
at hrep://www.dailynews.1k/2007/03/27/main_News.asp

% “Sixteen people including two children were killed and 25 civilians were injured
as abomb exploded inside a Sri Lanka Transport Board bus plying from Ampara
to Badulla via Bibile when it was stopped at a security checkpoint near the
Kondawattuwan tank,” Daily News Archives, 3rd April 2007, available at hetp://
www.dailynews.lk/2007/04/03/main_News.asp

** There has been an allegation, however, that this artack was carried out by the
Karuna faction of the LTTE, though Karuna denied the allegation; United States
Department of State, 2007 Country Reports on Human Rights Practices - Sri Lanka,
11 March 2008, available at: http://www.unhcr.org/refworld/docid/
47d92c63b5.html  [accessed 14 September 2009]
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seas off Baththalangunduwa.

On 25% April 2007 a claymore mine was detonated, believed to
have originated from the LTTE, killing four and injuring 35, in a
Colombo bound bus from Mannar. The incident took place near
Chettikulam®,

On 29cth May 2007 the LTTE detonated a claymore bomb in
Ratmalana, in the suburbs of Colombo city, targeting a military
convoy. The bomb killed seven civilians and injured 37 persons
including six Special Task Force officers®.

The Daily News reported that on 19* September 2007, ten youth
had been hacked to death by the LTTE when they were repairing

asluice gate of a reservoir used for irrigation at Iruchakulam near
Porttuvil.

On 28™ November 2007 two bombings in Colombo city, strongly
suspected to be carried out by the LTTE, killed 18 and injured
more than 30 civilians, according to Amnesty International. The
Daily News reported that in one blast in the town of Nugegoda,
16 civilians had been killed and 37 injured. The bomb had been
placed at a parcel counter of a popular clothing store and was

detonated at 5.55pm, rush hour in the city.

On the same day, a female suicide bomber detonated herself in
front of the EPDP office in Narahenpita, in the city of Colombo.
Two persons were critically injured in the attack. Both terrorist
attacks on 28 November are believed to have been carried out by

the LTTE”.

% Daily News, 25/8/2009, available at heep://www.dailynews.lk/2009/08/25/

fealQ.asp
% Daily News, 29/5/2007, available at hetp://www.dailynews.lk/2007/05/29/

main_Necws.asp
” BBC News, Deadly Bamb Attacks in .S'rz Lanka, 28 November 2007, available at
accessed on 23/12/20009.

The atuck outside the EPDP offices is belicved to have targeted Minister Douglas
Devananda, the leader of the Eclam People’s Democratic Party.
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3.2 Detention and Torture

The continued application of Emergency Regulations gives
immunity to what would be the unlawful detention of persons
under ordinary criminal laws, as discussed above.

3.2.1 Detention under the Emergency Regulations and PTA

Legal detention itself has become problematic since the advent of
the emergency regulations. These regulations have virtually
suspended the procedural safeguards which prevent persons from
being detained for unnecessary lengths of time, which increases
their vulnerability to torture and other forms of violations of their

physical integrity.

As of 25™ January 2007 up to 350 Tamil persons had been sent to
the TID detention facility in Boossa®®. Under the emergency
regulations and the Prevention of Terrorism Act®, they can be
detained there without charge for a considerable amount of time'®

3.2.2 Torture

In October 2007, the UN Special Rapporteur on Torture,
Manfred Nowak, visited Sri Lanka. In his report he stated that in

his opinion:

“the high number of indictments for torture filed by the Attorney
General's Office, the number of successful fundamental rights cases

% Igbal M.C.M, National Laison Officer to the IIGEP, ‘Some Current Human
Rights Issues in Sri Lanka (2007)’, S"‘ May 2007, availablc at heep://

human-rights-issucs-in-sri-lanka, cited as Igbal M. C M 2007

#Sri Lanka Prevention of Terrorism (Temporary Provisions) Act No 48 of
1979 [Certified on 20 July 1979], cited as PTA of 1979

'% The Minister can order that the person be detained for up to 3 months, if he
believes the person to be connected with or concerned in any unlawful activity
(Section 9, Part III, PTA of 1979, id). Under the emergency regulations persons
can be detained for up to chirty days without being produced before a magistrate.
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decided by the Supreme Court of Sri Lanka, as well as the high
number of complaints that the National Human Rights Commission
continues to receive on an almost daily basis indicates that torture is
widely practiced in Sri Lanka. Moreover, I observe that this practice
is prone to become routine in the context of counter-terrorism
operations, in particular by the TID."'*

While describing some of the forms of torture reported by
detainees, the Special Rapporteur concluded that a large majority
of these were used in the Terrorism Investigation Unit in Boossa'®2,
However, he also noted the commitment of the government in
investigating torture by the creation of special units both in the
Police and in the Attorney General’'s Department to investigate
and prosecute alleged torture incidents. Nowak also pointed out
that the work of the National Human Rights Commission was
not satisfactory in monitoring and investigating possible
violations'®. He noted that despite a large number of indictments
by the Attorney General's Department, only three cases resulted
in convictions.

One of the recommendations he made in 2007 was the
establishment of a “truly independent monitoring mechanism to
visit all places where persons are deprived of their liberty
throughout the country, and carry out private interviews”

In April 2007, the Supreme Court concluded the case of a torture
victim, Dhanawardane'®, who was brutally assaulted by over 100

""" Nowak M., “Special Rapporteur on Torture Concludes Visit To Sri Lanka’,

United Nations Press Release, 29 Oct. 2007, available at hrtp://
iasri i s 2id= ection=news

cited as Nowak M., 2007

1% Nowak M., 2007 . |

13 See also the RCT Study 7bid n.29, May 2009 which states as follows: “There is

no functioning independent system to deal with complaints of torture and CIDTP

committed by law enforcement officials, resulting in impunity and the lack of

accountability.

% Dhanawardane Reference Number SC/FR/149/06, details of case available

online ac http://www.ahrchk.net/ua/mainfile.php/2007/2373/
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inmates and trainees of the police training facility in Ketapola in
2006. His alleged torture resulted in hospitalisation and severe
trauma. In deciding the case the Supreme Court granted the victim
compensation of just Sri Lankan Rs. 25,000. The criminal case in
the Elpitiya Magistrates Court was pending at the time of the
Supreme Court decision, which found that all six respondents were

in violation of the petitioner’s fundamental rights'®.

The Human Rights Committee on 2 November 2007 concluded
their comments on the case of Raththinde Katupollande Gedara

nairi Banda, who had submitted an individual communication
to the HRC'®.

Dingiri Banda, an ex-army officer, alleged torture and cruel,
inhuman and degrading treatment in violation of his rights under
the ICCPR by two superior officers while he was an officer in the
Sri Lanka army. He alleged that he was attacked in the nighe by
these two officers and that his injuries were so severe as to
ultimately require his dismissal from the military on medical
grounds. The HRC noted the continuous delay in redressing his
cause, over seven years of delay both in the criminal and in the
civil courts. Death threats and the failure of the military to court
martial the two superior officers involved, were other complaints
made by the author of the communication. In fact the only
punishment meted out to the perpetrators was suspension of their
promotions temporarily; they had since been promoted to the rank

of Caprain'?.

15 Asian Human Rights Commission, UPDATE (Sri Lanka): Compensation
granted to the torrure victim by the Supreme Court while criminal prosecution
against perpetrators delayed, Urgent Appeals Program, 7 May 2007, available at

WwWw, a

1% Dingiri Communication No.CCPR/C/91/1426/2005 Human
Rights Committee, 91" Session, 13 November 2007, date of communication 20
June 2005 , date of adoption of views 26 October 2007 available at hep://
www.daccessdds.un.org/doc/UNDOC/DER/G07/451/91/PDF/
G0745191.pdf20penElement

107 See RCT Study ibid n.23, pg-28 §1
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The HRC in its consideration of the merits reiterated that the
state is under a duty to investigate, prosecute and punish those
who are responsible for human rights violations. In terms of the
continuing delay in the courts of law to provide redress to the
victim, the HRC notes:

“the Committee reiterates the settled rule of general international
law that all branches of government, including the judicial branch,
may be in a position to engage the responsibility of a State party'®.”

Therefore, the fulfilling of the rights of persons under the ICCPR
and other international obligations devolves directly not only upon
the executive and legislature, but also upon the judiciary. The
continuing delays in the courts of law therefore could conceivably
give rise to a violation of a person’s right to an effective remedy.
The HRC further states:

“The Committee considers that the State party may not avoid its
responsibilities under the Covenant with the argument that the
domestic courts have already dealt or are still dealing with the matter,
when it is clear that the remedies relied upon by the State party have
been unduly prolonged and would appear to be ineffective’®.”

The HRC found a violation of Articles 2 and 3 read with Article .

7 of the ICCPR. It directed the state party to inform the HRC of
the steps it has taken to provide an effective and enforceable
remedy to the victim, and also to report back to the HRC within
180 days'°.

The implementation of the CAT Act has also been woefully
inadequate, with many cases being dismissed from the High Court.

19% See General Comment 31 (2004), ibid n.30 para 4

1% ibid

110 The RCT Study in May 2009 reports that five years after the delivery of the
HRC views, the criminal case in the Magistrates Court is still pending at the non-
summary stage due to delays in forwarding the relevant medical report to court.
The RCT study also states that Dingiri Banda alleges that he was forced to agree
to a settlement of the fundamental righes case in the Supreme Court. A civil case
he had filed was also pending in mid 2009. Sec RCT study ibid n.29, pg. 28.
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Only three convictions under the CAT Act have been made since
1994. Of those that were acquitted in 2007, the following were
mentioned in a recent study on torture: the case of Nanda
Warnakulasuriya'', the case of Satbzsgamage”z and the case of
Ramyasiri'",

One of the legal safeguards against torture in state custody is the
requirement for detainees to be produced before a magistrate
within 24 hours of arrest. This requirement however has been
rendered lax if not nugatory, not only by the emergency regulations
but also by the Criminal Procedure (Special Provisions) Act No.15
of 2005. Under this Act a certificate filed by a police officer not
below the rank of ASP can serve to extend this deadline in respect
of cerrain offences. The Act was extended in 2007 by Act No. 42
of 2007.

At the same time in its report to the Committee against Torture
in February 2007, the GOSL reiterated its commitment to
prevention and investigation of cases of torture by state agencies''*

In the report reference is made to a directive issued by the President
to all police stations in Sri Lanka derailing the steps to be taken with
regard to an arrestee'*. They also state that the Attorney General has
indicted over 100 police and security officers against whom a case
could be established prima facie. The GOSL indicated that the
principals of non-refoulement and universal jurisdiction were to be

m

Republic of Sri Lanka v. Nanda Warnakulasuriya and Qthers, Case No 119/
2003, High Court of Kurunegala, HC Minutes 25.06.2007¢/r RCT Study ibid
n29pg92§l and 2

n of Sri La Sathisgamage and HC Case No (indistinct),
High Court of Galle, High Court Minutes 04.05. 2007, ¢/rid

"3 Republic of Sri Lanka v. Ramyasiri and Others, HC case No 2854/06, High
Court of Galle, HC Minutes 10.12.2007, ¢/r id

Y4 See Consideration of Reports Submitted by States Parties under Article 19 of the
Convention, Comments by the Government of Sri Lanka to the conclusions and
recommendations of the Committee against Torture
CAT/C/LKA/CO/2/Add. 1 (20 February 2007), pg. 3 §7, cited as CAT
Communication 2007, pg.6 §20

113 CAT Communication 2007, id.
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referred to the Sri Lanka Law Commission for their recommendations.

In terms of prosccution in cases of torture, the GOSL stated that
the Attorney General had directed his officers to give priority to
cases under the CAT Act. At the same time, the government
pointed out that:

“Preference given to one case over another would only add to the
Sfurther delay of the other cases."'s”

In the communication the GOSL also promised to consider
making the declarations under Articles 21 and 22 of the CAT
Convention, to become party to the Optional Protocol as well as

to ratify the Rome Statute of the International Criminal Court'".

4, Abductions, disappearances and extra judicial killings
4.1  Abducdons

As at carly March 2007, Reuters reported that nearly 100 cases of
abductions and disappearances had been reported for the year
2007 to the Sri Lanka Human Rights Commission, from
Colombo, Batticaloa and Jaffna.

Two abductions on 8th May 2007 were reported by the Asian
Human Rights Commission''®. The insignia of abductions -
armed men in civil clothes and the inevitable white van - are
noticcable features of both cases. In onc case the wife of the victim
alleged that a police officer who had concealed his insignia bearing
his service number was a part of the abducting crew. One abductee
was taken from his home in Kotahena and the other from his place
of work at Wellawatte, Colombo. Both were abducted in the nighte

1 Id. pg. 4,§13

17 See CAT Communication 2007 ibid n.114, pg.7 §a, b, c. As at August 2009 Sri
Lanka had not ratified or acceded to any of the declarations referred to.

18 Available at hotp://www.ahrchk.net/ua/mainfile,php/2007/2394/, accessed on

24/6/2009

163



IP—

Sri Lanka : State of Human Righes 2008
and both were originally from Jaffna and had moved to Colombo

recently. In one case the abductors informed the wife of the
abductee that her husband was being taken to obrtain a statement
and would be returned shortly. Writing on the 17th of May 2007,
the AHRC states that as at that date no information on the fate of
the abductees was available,

The Asian Legal Resource Centre in a written statement to the
Human Rights Council in September 2007'"? pointed out that if
the Government of Sri Lanka (GOSL) was genuinely willing to
bring the perpetrators to book, the system in place has the capacity
to identify and prosecute those who are guilty. They further
argued thar polirical interference in the system had ‘paralysed’

these investigative institutions.

On 7% March 2007, Reuters reported that the Sri Lankan

government suspected the involvement of some police and army
personnel in abductions and disappearances. It quoted Defence
Spokesmen and government minister Keheliya Rambukwella as

saying:

“Out of the arrests of the defence personnel, some may be involved in
abductions and killings and disappearances™®

The UNHCR meanwhile reported an excerpt from the Inmigration
and Refugee Board of Canada, that on 6th March 2007,

"Sri Lanka’s police chief announced that a large number of current
and former armed forces personnel and police officers had been

""" ALRC; written statement submitted by Asian Legal Resource Centre (ALRC),
a non-governmental organization in general consultative status, ‘Human Rights
Council must act on killings and forced disappearances in Sri Lanka, Human Rights
Situartions that Require the Council’s Attention, Human Rights Council, Sixth
session, A/HRC/6/NGO/21, 4 Scptember 2007 available at hrep://
daccessdds.un.org/doc/UNDOC/GEN/G07/139/35/PDF/
G0713935.pdf 20penElement

" Available ar hp://wwwalertnes.org/thencws/newsdesk/COL285170.hem,

accessed on 24/7/2009
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arrested for their involvement in kidnappings for ransom.”

The Asian Centre for Human Rights (ACHR) reported on 7th
March 2007 that the Inspector General of Police, Victor Perera,

~ on 6th March 2007 stated that over 400 persons including “ex-
soldiers, serving soldiers, police officers and underworld gangs and
other organised elements” had been arrested since September 2006
on charges of abduction.'”? The ACHR further commented that
this was the first time the Sri Lanka Government had officially
recognised cthe involvement of state security personnel in
abductions and enforced disappearances.

It also reported that two days later the Sri Lanka government
denied allegations of the complicity of state security personnel in
forced abductions and extortions, saying that they were based on
hearsay and unfounded fabrications.

The statement also quoted a Reuters report of 4th July 2007 that
sixteen individuals had been arrested on suspicion of abductions
and extortions, including current and former members of the Sri

Lanka Air Force and four officers of the Sri Lanka Police.}23

4.2.  Extra-Judicial Killings and Disappearances

A working document submitted to the Presidential Commission
of Inquiry in August 2007 by the Civil Monitoring Mission, the
Law and Society Trust and the Free Media Movement revealed
that 547 cases of killings and 397 cases of forced disappearances

12! Available at :

heep://wwwunhcrorg/refworld/country QUERYRESPONSE,
LKA.4562d8cf2,47d65462¢,0.heml, accessed on 24/7/2009, Source: Agence
France-Presse (AFP). 6 March 2007. “Sri Lankan Police, Troops Involved in

Abductions: Police Chicf.” (Factiva)

'2 Available at heep://www.achrweb.org/Review/2007/157-07.hem, accessed on
24/7/2009

'8 Op cit., Accessed on 24/7/2009, Source: 4 July 2007, “Sri Lanka Arrests 16 over
Abductions, Extortion.” htep://uk.reuters.com/article/latestCrisis/
idUKCOL17649420070704, accessed 10 Jan. 2008
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had been reported in the six months from January to June 2007,
The report showed that the Tamil communicy had been
disproportionately affected by both killings and forced
disappearances. In the case of killings, some 70% of victims had
been Tamil compared to 9 percent of Sinhalese and 6 percent of
Muslims (the remainder being of indeterminate ethnicity). In most
cases the perpetrators are unidentified.

In March 2007, five charred bodies were found in the marshy bogs
of Muthurajawela'?. Identified by a member of the Tamil Makkal
Viduthalai Puligal (TMVP) popularly known as the Karuna
faction, the perpetrators were believed to have been members of
the LTTE. Five more charred unidentified bodies were found in
Anuradhapura in the same week, with the Human Rights
Commission reporting to the Sunday Times that it had received
reports of over 100 abductions and disappearances in the months
of January and February 2007. The Sunday Times newspaper
quoted the HRC as stating that the majority of these reports came
from Colombo, Jaffna and Batticaloa.

The AHRC reported in November 2007 the disappearance of 57
humanitarian workers in the previous year (from November
. 2006)"%. They reported that these workers had either been killed
: or disappeared and that 43 of this number had been killed,

according to their sources.

14 Law & Socicty Trust; Civil Monitoring Commission; Free Media Movement,
Second submission to the Presidential commission of inquiry and the public on human
rights violations in Sri Lanka : January-August 2007, LST Review, Vol.18, nos.239/
240, pp.29-41,2007 available online at hetp://www.lawandsocictytrust.org/web/
: /PDE/Public%20 %200n%20Kllings%20and%20 Di

125 Fuard A., ‘Mystery bodies: Once again it's who killed whom), Sunday Times, 11
March 2007, online, available at htep://sundaytimes.|k/070311/News/

113ncwsheml

16 AHRC, ‘UPDATE (Sri Lanka): List of another 22 disappeared persons, 30
April 2007, online, available at herp: i

2359/
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Meanwhile Basil Fernando, director of the Asian Human Rights
Commission, writing in December 2007, reported the abduction
and killing of two members of the Red Cross'?’. They were
reportedly abducted at Colombo’s Central Railway Station on 3rd
June 2007 by two persons posing as plain clothes policemen, and
the bodies of the two workers were found in June 2007 in
Ratnapura. Public assurances were made by the President that
the perpetrators would be identified within seven days of the
incident. The progress on the investigation was not known at the
time of writing.

On June 23rd, Arumainayagam Aloysius, an employee of the
Danish Refugee Council, was assassinated in Jaffna. On December
14th Sooriyakanthy Thavarajah, an employee of the Sri Lanka Red
Cross, Jaffna was abducted from his home. His body was found in
Kaithady two days later'%,

In terms of possible politically motivated killings, TNA Party
Chairman for Ampara District, Thillainathan Uthayakumar, was
killed on June 28th by unknown assailants. On 20th August 2007,
S. Thiyagachandran, the brother of TNA Member of Parliament
Jeyananthamoorthy, was killed in Oddamaavadi, Batticaloa
District'?,

' Fernando B., ‘Sri Lankan Government must show Sincerity’, 14 December 2007,
online, available at ://www,upiasi i

ST v w_si cited as Fernando B., 14
Dec. 2007, accessed on 23/1/2009

"** International Federation for Human Rights, Observatory for the Protection of
Human Rights Defenders Annual Report 2007 - Sri Lanka, 19 June 2008, available
at: hetp://www.unhcr.org/refworld/docid/48646688c.heml.

' Both killings have been actributed to the Karuna faction, United States
Department of State, 2007 Country Reports on Human Rights Practices - Sri Lanka,
11 March 2008, available at: hetp://www.unhcr.org/refworld/docid/
47d92c63b5.html [accessed 14 September 2009 ]
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43  Child Soldiers

Human Rights Watch continued to accuse the LTTE of
continuing to recruit child soldiers™. Violations by the LTTE
and the Karuna faction appear to have continued unabated despite
a dozen children being released in December 2006 by the Karuna
faction. Human Rights Watch reported that according to
UNICEE, 35 child abductions had taken place at the behest of
the Karuna faction'®". They also noted that the actual number was
likely to be higher. They alleged that three of the released children

had been re-recruited by the Karuna faction.

HRW reported that UNICEF had documented 19 cases of child
recruitment in January and nine in February 2007. They also
reported that the LTTE abducted at least four people from camps
for the internally displaced. Meanwhile, Human Rights Watch
provided a glimpse of the stance of Karuna on the matter of child
recruitment:

“Karuna has denied allegations that his forces are abducting or
vecruiting children. He told Human Rights Watch in a telephone
communication on February 9 that bis forces had no members under
age 18, and that they would discipline any commander who tried to
recruit a person under that age.™

On a positive note, the Karuna faction (TMVP) in ]anuary‘2007
had issued regulations to its military wing tating that 18 was the

minimum age for recruitment, and specifying penalties for members
who conscript children™.

In terms of child soldiers and the armed conflict, the GOSL

1% Human Rights Watch, Sri Lanka: Karuna Group and LTTE Continue Abducting
and Recruiting Children, 27 March 2007 Available at hutp://www.hrw.org/en/
ws/200 i- - - - . inue- i
recruiting-children, accessed on 24/7/2009
131 HRW, March 2007, id.

132 HRW, March 2007 Ibid n. 122

133 HRW, March 2007 Ibid n. 122
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continued to deny the charges of Human Rights’ Watch of alleged
apathy concerning the abduction and recruitment of child soldiers
by the Karuna faction. In January 2007, the Sunday Times
reported that these charges had been denied by the government
on the basis that the claims were not supported by evidence'*.

In February 2007, Sri Lanka continued to deny involvement,
making a statement to the UN Security Council Working Group
on Children and Armed Conflict saying that allegations of military
involvement, either directly or indirectly, in such abductions were
“superficial and unverified hearsay material”'*. The GOSL in its
communication to the Committee against Torture also reiterated
its concern on the allegations of child recruitment by the LTTE,
referring to the impending visit of Allan Rock, the UN Secretary
General for Armed Conflict in Sri Lanka, as evidence of its
commitment to the issue',

Human Rights Watch in a publication on 27th March 2007
accused the government of being complicit in the crime of child
recruitment by the Karuna faction:

“There is strong evidence that government forces are now openly
cooperating with the Karuna group despite its illegal activities,
Human Rights Watch said. Armed Karuna members regularly walk
or ride throughout Batticaloa district in plain view of government
fbffb” 137

1 Fuard A., ‘Government Denies HRW Charges), Sunday Times, 28 Jan. 2007
133 ] anka to UN Security Council: Child abduction allegations based on hearsay
material|, Sunday Times, 11 Feb. 2007 available at [/ www. i

1% “The Government of Sri Lanka takes note of the serious concerns expressed by
the Committee [against Torture] about allegations of continued abductions and
military recruitment of child soldiers by the LTTE. In this regard the Government
recently invited Mr. Alan Rock a representative of Ms. Radhika Coomaraswamy,
the special representative of the UN Secretary General for children in armed
conflict, to Sri Lanka for a fact finding mission,” sce CAT Communication ibid
n.114, pg. 6§22

137 CAT Communication, ibid n.114
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In January 2007 Human Rights Watch released a report on child
soldiers recruited by the Karuna faction and the LTTE. The report
revealed that in June 2006 some 200 Tamil children in the eastern
districts of Sri Lanka had been forcibly abducted and recruited by

the Karuna faction'.

The report revealed that the Karuna faction had also forcibly
abducted and recruited hundreds of young men aged from 18 ¢q
30. The report suggested evidence of the complicity of the GOS[
in abductions and child recruitments carried out by the Karung
faction in the east. These allegations however were hotly refuteq

by the GOSL.

In April 2007 UNICEF reported that of 285 children recruited

by Karuna, there were 195 outstanding cases of continuing
conscription'®. On 18th June 2007, Amnesty Internationa]

reported that the LTTE had released 135 children. It also cited
UNICEEF in asserting that child recruitment by the LTTE had

declined in 2007.

44  Forcible Evictions

The Sri Lanka Police on 7* June 2007 raided boarding houses
and lodges in Colombo city, evicting Tamil persons who could
not give a valid reason for being in Colombo, and sent them in
buses to the North and East'*. On 8 June 2007 in response to a
fundamental rights petition by the Centre for Policy Alternatives
(CPA), the Supreme Court issued an interim order suspending
further evictions from the city. The order also directed authorities

1 Human Rights Watch, ‘Complicit in Crime- State Collusions in Abductions
and Child Recruitment by the Karuna Group) 23 Jan. 2007, online, available at
hetp://www.hrw.org/en/reports/2007/01/23/complicit-crime

¥ A1 2008, ibid n. 83, pg. 278-279
0 Human Rights Watch (HRW). August 2007, ‘Sri Lanka - Return to War:
Human Rights Under Seige’, online, available at hetp://hrw.org/reports/2007/

stilanka0807/srilanka0807webwcover.pdf
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not to prevent Tamils from entering or leaving che city.

The state media initially reported that the citizens thus evicted
had ‘volunteered’ to lcave the city'*!. Following the public agitation
and media outrage at the evictions, the Prime Minister Ratnasiri
Wickremanayake encouragingly made a public apology for the
evictions, promising that such evictions would not recur'? By ..
10* Junc there were reports that at least half the number thussent
to the North and East had returned, GOSL having provided

transport facilities for their recurn'®,

45  The physical integrity of media personnel in Sri Lanka

The functioning of a frec and independent media is crucial in
protecting the integrity of the person and one of the most effective
ways to silence the media is to compromise the physical integrity
of journalists.

In January 2007, for example, the Sunday Times reported'* that
Munusamy Parameshwari, 25 a journalist at Maubima and a
residenc of Killionochchi, had been detained by the Terrorism
Investigation Unit without following legal procedure, prompting
her to file a fundamental rights petition. She had been asked to
sign documents and had not been brought before a magistrate as

is required by the law.

4! Daily News, Colombo, Pramod de Silva and Irangika Range, “No Forcible Evicton
of Lodgers - Keheliya” 8 Junc 2007, online, available at heep: i

. The Forcign Employment Promotion Minister Keheliya
Rambukwella reportedly said thae all bombings in the past ten years had been
hatched within these lodgings, that more than 20,000 Tamils resided in these lodges,
“but we have to sccure the lives of 19 million people”
2 Immigration and Refugce Board of Canada, ‘Sri Lanka: Reports of forced
cemovals of Tamils from Colombo after 7 Junec 2007, 15 October
2007. LKA102597.E, Online, UNHCR Refworld, available at: heep://
wwwaunhcr.org/refworld/docid/47d65461c.heml, cited as IRBC 2007
3 IRBC 2007 Jbid n.134
" Andappa T, ‘Journalist claiming unlawful detention further questioned, Sunday

Times, 28 Jan. 2007
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As Kishali Pinto-Jayawardena in her weekly column in the Sunday
Times pointed out, Munusamy had been judged and convicted
by the media long before the investigative process began'®>. The
Sunday Times also reported that the family and relatives of
Munusamy had been harassed and criticized while the state media
played an active role in the cry of “crucify”. The role of the Supreme
Court and the Attorney General’s Department in securing her
release was commended by Pinto-Jayawardena.

In February 2007, Dushantha Basnayake, the Financial Director

of The Standard Newspapers (Pvt.) Ltd. (publisher of the
i Maubima), was arrested without charge and detained for two
i months by the TID.

In April 2007, the journalist Subash Chandraboas, attached to

the Tamil newspaper Nilam, was shot dead in Vavuniya town'%.

e Less than two weeks later Selvarajah Rajivarman, attached to the
L Tamil newspaper Udayan, was shot dead by unidentified assailancs
in Jaffna. In another incident in Jaffna, a journalism studenc at the

Jaffna University and editor of the student union linked magazine

Chalaaram was shot dead by unidentified gunmen during curfew

near his home in Jaffna'¥’,

The Free Media Movement reported that security personnel in
Jaffna had censored the media and deleted photographs of an
agitation by citizens in front of the UN office in Jaffna on the
£ occasion of the visit of the UN High Commissioner Louise

Arbour. They also reported that security personnel had grabbed

" Pinto-Jayawardena K., ‘Protecting a finely poised balance of the media and the
law, Sunday Times Column: Focus on Rights. 01% April 2007, available at heep://

14 Asian Human Rights Commission, Urgent Appeals, SRI LANKA: Several media
personnel killed while investigation has failed, available at :

i accessed on 22/12/2009
" International Press Institute, World Press Freedom Review 2007, ‘Sri Lanka,
available at : i ipi i 2 =

KW0001/KW0005/KW0132/ referred to as IP12007
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the camera of Yal Thinakkural newspaper’s reporter Selliayah

Ruban and deleted the picture of the incident'.

In October 2007' the Deputy Minister of Labour, Mervin Silva,
physically chased away camera crews from a court house, and
verbally assaulted them. The journalists were there to cover a case
related to the minister’s son, who was before court for assault
charges. No action was taken against the minister by any of the
state institutions'.

Within two weeks of this incident, the Criminal Investigations
Department (CID) arrested a journalist on the evidence given by
a Minister of Parliament, Mano Wijeratne. The journalist, Arthur
Wamanan, attached to the Sunday Leader, had called the Minister
to obtain his comments on an article published by the Sunday
Leader the previous weck titled, “Minister gets Gem Authority
to pay wife’s roaming charges”. The Minister alleged that Wamanan
had called to obrtain a ransom from him. Five days later, the
journalist was released by the Mount Lavinia Chielf Magistrate
who further reprimanded the CID for arresting a journalist on
151

such grounds and setting an unhealthy precedent™.

The editor of Eethalaya.com, the sister online version of Sirasa
TV, was shot on 30% October 2007 when he was returning home
from work. Kumudu Champika Jayawardane underwent urgent
surgical operations following the shooting'*’.

1 Free Media Movement, E-Bulletin October 2007, online, available at hetp://

id= =

hereinafter referred to as Free Media Movement Oct. 2007

149 184 October 2007, Free Media Movement Oct. 2007 ibid n.148

10 Eree Media Movement Oct. 2007 id.

15! Eree Media Movement Oct. 2007 id.

152 L anka Business Online, Sri Lanka Online Journalist Shot in Capital, 31 Oct.
2007, available at : i i

fullstory,php2nid=2014801834, accessed on 23/12/2009
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On 29th April, S. Rajivara was shot dead near the Uthayan
newspaper office in Jaffna. On the 2nd of August S. Deluxshan,
22, a part-time journalist, was shot dead by unidentified gunmen
in Jaffna rown'*3,

In November 2007 two journalists attached to the Tamil
newspaper Veerakesari were arrested by the Slave Island police.
They were not given any reasons for the arrest and were released
in the morning following representations by several media
organisations'*,

Also in November 2007, the printing press of the Leader
Publications was destroyed by arsonists. The Leader Publications
publishes the Sunday Leader, the Morning Leader and Irudina.
The press was located close to a High Security Zone in Ratmalana.
The FMM reported thac the damage had been estimated at
millions of rupees'*® though no civilian casualties were reported.

On 27* December 2007 the Minister of Labour, Mervin Silva,
stormed the state-run television station Rupavahini and physically
assaulted the Director, T.M.G Chandrasckera'®,

4.6  Right to movement

The right to movement is recognised by Article 12(1) of the
ICCPR. The right is also protected constitutionally by Article
14(1)h. It is a right that is intimately linked with the personal

'3 AL, 2008 ibid n.83, at pg. 279
' Free Media Movement, E- Bulletin November 2007, available at heep://

lid= =

cited as FMM Nov. 2007

%5 Free Media Movement Oct. 2007 jbid n.148

1% Daily News, SLFP Condemns Mervyn's Actions, 28 Dec. 2007, available at htep:/
i accessed on 23/12/2009. In a saga

worthy of a soap opera the Minister was detained by employees of the media

organisation and was only freed after the intervention of the police and armed

forces. The chaotic situation at the station was relayed live on the channel for several

hours before being taken off air to resume regular broadcast.
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liberty of the individual and therefore with his/her physical

integrity. In recent years, the right to movement of persons has
been restricted both in the city and in other parts of the country
due to issues of national security.

Two significant cases were decided in 2007 by the Supreme Court,
both of which concerned the violation of fundamental rights by
security personnel manning checkpoints in various parts of the
country.

On 3 July 2007 the Supreme Court in deliveringjudgementina
fundamental rights case'”” held that: _ .
“whilst security concerns have to be addressed, such action should be
taken with the highest concern and respect for human dignity.>”

The Court went on to specify the action that can be taken at
checkpoints and the restrictions on personal liberty that are
permitted taking into account the constitutional rights of citizens.
A person freely moving on the road in compliance with the law could
be stopped and made to alight from the vebicle only on a reasonable
suspicion of illegal activity. Such suspicion would have to be justified
to court. Superior Officers... would themselves be liable for the
infringement of the freedom of movement and the freedom from
arbitrary arrest guaranteed by Article 14(1)h and 13(1) of the
Constitution."*”

The decision in this case is important in two respects. Firstly, it
highlights the activist stance the Supreme Court has taken in latter
times in protecting the rights of citizens, positive enforcement
being the most effective method of ensuring the protection of
fundamental rights.

%7 Sarjus = j ' SC(FR) 559/03,
S.C. Minutes 31* July 2007

158 Acpp. 7, Sarj

"Sariun . Kamaldeen 1
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Secondly, as seen in the excerpt above, the court moved from the
particular to the general, setting out grounds upon which all
citizens are protected in terms of their right to movement and
personal liberty. From the perspective of the integrity of the
person, this judgement is a victory won forall citizens in Sri Lanka.

Another case which involved the right to movement and personal
liberty is that of LS. Rodrigo v. Ms. Imalka, S.I Kirulapone et
all®. The case concerned the stopping of a vehicle during the
routine security checks at one of the security checkpoints that have
mushroomed in and around Colombo city in the past decade. The
court noted the harassment of the petitioner by the police officer
engaged in the checking, the demand of a bribe, and upon refusal,
the demand of a bottle of perfume which was in the petitioner’s
car at the time. The petitioner was then subject to further
harassment on refusing to comply with the police officer’s request;
he proceeded to the nearest police station to complain, wasarrested
and detained overnight, for no cognizable reason other than his
refusal to give a bribe. The police seized his temporary driving
license as being fraudulent, on no grounds whatsoever. The case
was filed by the petitioner “...more from the perspective of the
public interest in protecting, securing and advancing the

fundamental rights of the people.”

Justices of the Supreme Court, Sarath N. Silva C.J., Balapatabendi
J.» and Thilakawardane J., in deciding the case held that
intermittent stoppage of traffic to permit VIP movement amounts
to an infringement of the fundamental right to movement of
citizens. On the same grounds, the Court ordered that:

“..prevalent executive action in operating permanent checkpoints
with unlawful obstructions of public roads and the stoppage of all

traffic resulting in serious congestion be discontinued...”

Once again one sees the activist stance of the Supreme Court in
protecting the rights of the individual against executive and

2™ December 2007
761

SC (FR) 297/2007,5.C Minutes
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administrative action. The court moved from the particular rights
of the individual complainant to the rights of all citizens in general,
and while holding that the rights of the petitioner had in fact been
violated, also held that further measures must be taken to protect
all citizens from routine harassmenr at security checkpoints'®,

From a practical perspective, the judgement had the effect of
ceasing the endless “stop and check” security measures introduced
at whim by law enforcement agents, which resulted in miles of
traffic congestion in and around Colombo city in peak traffic
hours. On the other hand, the obstructions referred to above, on
bridges, main roads and other public places, continue unabated.
Silva CJ in hisjudgement refers to the temporary shelters housing
these ‘checkpoints, and the illumination of such checkpoints
warning all and sundry of their presence. Two years later these
obstructions continue and in some instances have now taken the
guise of more permanent shelters.

47  Oversight Mechanisms Monitoring the Physical
Integrity of the Person

National Human Rights Institutions are important institutions
which are set up in accordance with the Paris Principles'é2, and
serve as a firm guardian of human rights in a country. They play a
particularly important role in terms of ensuring effective
implementation of human rights treaty obligations in any country,
especially through monitoring of violations. Sri Lanka set up its

" The judgement is heartening to the extent that the right to movement of the
person, which was being greatly hindered and obstructed by the security measures
of the armed forces, has been re-established. On the other hand, one must also take
into account the fact that in practical terms the implementation of security measures
is what must be termed a “necessary evil” and the removal of these may in fact
make or have made Colombo city all the more vulnerable to terrorist actack. Judicial
activism, always a contentious issue, carries with it the necessary criticism that Judges
should not be scen to make the law, but should restrict themselves to merely
interpreting it.

162 Principles relating to the Status of National Institutions (The Paris Principles),
adopted by the General Assembly resolution 48/134 of 20 December 1993.
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National Human Rights Commission by the Human Rights
Commission Act No. 21 of 1996.

The Sri Lanka Human Rights Commission (SLHRC) was
reconstituted by the President in May 2006, when the term of the

revious Commission ended in March of the same year. In the
absence of the Constitutional Council being appointed, the
President appointed his own nominees to the SLHRC. Largely
criticised as being unfair and in violation of the 17" Amendment
to the Constitution, the SLHRC continues to operate. Successive
governments have been delaying the appointment of the
Constitutional Council, rendering the 17* Amendment non-

existent.

The GOSL in its communication to the Committee against
Torture explained its inability to constitute the Constitutional
Council “..due to the fact that the minority parties represented in
parliament could not agree with regard to its nominee for the
Constitutional Council...”. They thus rationalized the
constitution of the Sri Lanka Human Rights Commission as well
as the National Police Commission by the President in the absence
of a Constitutional Council.

Human Rights Watch reported that the SLHRC had been
appointed in violation of the Constitution, which requires the
Constitutional Council to nominate the SLHRC'*. The SLHRC
originally created in 1997'%, had achieved an ‘A’ rating by the
International Co-ordinating Committee of National Human
Rights Institutions (hereinafter referred to as ICC-NHRI)'%. An
‘A’ rating means that the national human rights organization
complies with the Paris Principles'®’.

16 CAT Communication ibid n.114, pg. 5 §17 _
164 Human Rights Watch, Sri Lanka: Human Rights Commission Downgraded,

17 December 2007, online, available at :

= - - - cited as HRW 2007
165 Human Rights Commission of Sri Lanka Act No. 21 of 1996
166 In the year 2000
167 Paris Principles ibid n.162
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In March 2007, less than a year after the reconstitution of the
SLHRC, the ICC-NHRI downgraded the Sri Lanka Human
Rights Commission to ‘B’ grade'®®. A ‘B’ grade is classified as
‘Observer Status - The national human rights organization is not
fully in compliance with the Paris Principles'®® or insufficient
information provided to make a determination’,

In June 2006, the Secretary to the Commission reportedly in a
note said that “for the time being, unless special directions are
received from the government”'” (ic had ceased to look into
hundreds of reported incidents of disappearances. HRW also
reported. that in the same month the SLHRC in an internal
circularimposed a restriction of three months for the investigation
of reported human rights abuses. After the lapse of the three
months, investigations would be at the discretion of the SLHRC.

The media have also reported several death threats against
commissioners of the SLHRC. In December 2007, regional office
co-ordinators in Mannar and Trincomalee were reported to have
received death threars'’".

Manfred Nowak, in his report following his visit to Sri Lanka in

September 2007, wrote:

iissiapee anumber of shortcomings remain, and most significantly, the

absence of an independent and effective preventive mechanism

mandated to make regular and unannounced visits to all places of
detention throughout the country at any time, to conduct private

interviews with detainees, and to subject them to thorough

'*i.e. two grades down from A grade, skipping AR grade to B grade.
19 Paris Principles ibid n.162
170 . W s ] L

0 =
' “Human Rights Commission officers threatened”, Daily News, 24 December 2007,
cited in 2009 ANNI Report on the Performance and Establishment of National
Human Rights Institutions in Asia, The Asian NGOs Network on National Human
Rights Insticutions (ANNI), Asian Forum for Human Rights and Development

(FORUM-ASIA), 23 July 2009, at pg.202, available at www.forum-asia.org
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independent medical examinations. It is my conviction that this is
the most effective way of preventing torture. In the case of Sri Lanka,
I am not satisfied that visits undertaken by existing mechanisms,
such as the NHRC, are presently fulfilling this role, or realizing this
level of scrutiny.”

The High Commissioner for Human Rights, Louise Arbour in
her statement to the Human Rights Council in December 2007
said:

“Regrettably, the various national institutions and mechanisms that
could be expected to safeguard human rights have failed to deliver
adequate protection. In particular, the Human Rights Commission
of Sri Lanka, which had previously enjoyed a proud reputation
internationally, has had its independence compromised by the
irregular appointment of its Commissioners and the credibility of its
work has suffered.'>”

HRW reports that the ICC-NHRI gave two reasons for the
downgrading:

“first, because of concerns that the appointment of its commissioners
was not in compliance with Sri Lankan law, which meets
international standards; and second, because of doubts that the
commission’s practice was not “balanced, objective and non-political,
particularly with regard to the discontinuation of follow-up to 2,000
cases of disappearances in July 2006.™"

Apart from the obvious stakeholder interests that are inherent in
acommission formed by the GOSL to investigate abuses of human
rights by the GOSL itself as well as by the LTTE and other military

groups, the National Commission’s own mandate was severely

172 Nowak, M. 2007., ibid n.101
173 Arbour, L., United Nations High Commissioner for Human Rights, statement
to the Human Rights Council on December 10th 2007, excerpt available at hetp:/

174 HRW 2007, ibid n. 164
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restricted'”, The IIGEP had serious concerns regarding the
transparency, witness protection and independence of the
National Commission’s programme'?,

The Government of Sri Lanka appointed a Commission of Inquiry
to investigate and inquire into and report to the President on
violations of human rights since August 2005. Its mandate listed
15 specific instances and extended to other violations which the
Commission considered serious violations of human rights. The
Commission was appointed in November 2006. An international
independent group of experts, the International Independent
Group of Eminent Persons (IIGEP), was also to be appointed to
observe the investigations and inquiries conducted by the
Commission. This was to ensure transparency and the conduct of
investigations in keeping with international norms and
standards'”’.

The IIGEP, funded by the European Commission, was due to
begin its work in February 2007, but only actually began in May

175 %...While Amnesty International welcomes steps to address impuniry, ic is
concerned that the mandate of the Col and IIGEP is limited to 16 cases (with the
possibility of new additions) and cannot address the broader range of human rights
violations, particularly the most recent incidents...", Amnesty Internacional, Sri
Lanka: Amnesty International calls on the United Nations Human Rights Council
to address violations, Public Statement, 4 Sep. 2007, ASA 37/019/2007, available
athttp://amnesty.ca/resource_centre/news/view.php 2load=arcview&article
=40378&c=Resource+Centre+News

% International Independent Group of Eminent Persons, Public Statement of 11
June 2007, (hercinafter referred to as 1* Statement, IIGEP) available at hetp://
www.ahrchk.net/statements/mainfile.php/2006statements/1056/. Also see
International Education Development (hercinafter 1IED), Written statement
submitted by the International Educational Development (IED)

Inc., a non-governmental organization on the Roster, ‘Human rights and
bumanitarian law monitoring in Sri Lanka’, Human Righcs Situartions that Require
the Council’s Attention, Human Rights Council, Sixth session, AVHRC/6/NGO/
10,31 August 2007, online, available at hetp://daccessdds.un.org/doc/UNDOC/
GEN/G07/138/96/PDF/G0713896.pdf 20OpenElement, para 2, pg. 2

177 The Media Centre for National Security, Ministry of Defence, Public Securicy
and Law and Order, available at : i i

fullnews.php2id=2087, accessed on 22/12/2009
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2007. Despite being composed of 11 experts, the IIGEP’s mandate
was severely restricted. In its first statement, P.N. Bhagwati J.,
Chairman, IIGEP, stated as follows: “The Presidential Warrant
limics the scope of the Commission to a retrospective and fact
finding role™”. This amounted to their simply observing the
investigations and inquiries made by the National Commission

of Inquiry established by the GOSL.

The Presidential Commission of Inquiry constituted in November
2006 continued its work during the year 2007. The first plenary
meeting between the Col and the IIGEP was held in February
2007. The work of the Commission and the IIGEP, however, has

been criticised by local and international human rights

org'misations”’.

¥ Conclusions

The integrity of the person was purportedly violated in several
instances during the year of 2007, be it in allegations of torture,
abductions, disappearances, killings or violations of the freedom
of expression. In most instances, the perpetrators were unidentified
persons, the civil war providing a convenient cover for all
stakeholders involved, and few reports have resulted in arrests of
culprits and indictments being issued.

7 See Ist Statement, 1IGEP, ibid n.175. Bhagwati J. goes on to state as follows:
“We regret that public statements from State officials are creating the misleading
impression that the Commission and IIGEP have wide mandates and powers and
the resources to address ongoing alleged human righes violations in Sri Lanka. This
is not the case. In the current context, in particular, the apparent renewed systematic
practice of enforced disappearance and the killings of Red Cross workers, it is critical
that the Commission and IIGEP not be portrayed as a substitute for robust,
effective measures including national and international human rights monitoring.”
17 A Forwarded Report by the Asian Human Rights Commission, SRILANKA:
CPA on Commission of Inquiry and IIGEP, 17 February 2007, Available at htep:/
/www.ahrchk.net/statements/mainfile.php/2007statements/926/
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At the same time the number of attacks by the LT TE compromised
the physical integrity of many civilians throughout the island.
Apart from the identified violations by state actors discussed above,
many violations documented and undocumented have taken place
at the hands of armed militants operating in the country.

Whomsoever the perpetrators may be, the state still has a
continuing and heavy responsibility to take all action to bring
perpetrators to book. Where alleged acts of torture, for example,
were reportedly perpetrated by state actors (for example by the
police) the state has a duty to not only compensate the victim
adequately, but also to punish and hold accountable those who
initiated and carried out the violations.

The several incidents of violations of the integrity of the person
in 2007 lead one to the conclusion that not only must the integrity
of the person be recognised as a separate right in Sri Lanka, it
must also be effectively protected. The former, however, would
be the easier measure of the two to implement.

6. Recommendations

The violations over the past decade as well as over the year under
review point to two major issues that need to be addressed
urgently: firstly, the legislative measures which need to be taken
in order to guarantee the physical integrity of the person to all
persons in Sri Lanka, and secondly, the policy commitment that
must be made in terms of protecting the physical integrity of the
person. ‘
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7. Legislative measures
1. Amendment of the criminal law and reform of the
criminal justice system, including the following:
a. Recognition of the right of suspects to access to
legal counsel of one’s choice upon arrest
b. Recognition of the principle of command

responsibiliry

c. Recognition of the offence of forced
disappearances

d. Removal of right to plead defence of superior
orders'®

2. Repeal or amend the emergency regulations in so far
as they suspend the safeguards already contained in
the domestic law of Sri Lanka, including the following:
a.  The right of all persons to be brought before a
magistrate within 24 hours of arrest

b. The right of all persons to be examined by a
medical officer upon arrest

c.  The right to be charged or released within a
specified reasonable time

3. Recognise the Right to Life as a fundamental right

4. Recognise the rights of persons who are in preventive
detention including the following:

a.  Theright to be informed of the reason for arrest

b.  The right to be brought promptly before a court
of law

c.  Therighttobe brought to trial or released within
a reasonable time

d. The right to take proceedings before a court of

law

1% Protection for officers acting under any order in terms of the Emergency
Regulations, encompassing the defense of superior orders, is encapsulated in section
73, Emergency Regulations of 2005, supra n.9 “No action or other legal proceeding,
whether civil or criminal, shall be instituted in any court of law in respect of any
matter or thing done in good faith, under any provisions of any emergency
regulation or of any order or direction made or given thereunder, except by, or
with the written consent of, the Arrorney-General”
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8.

Integrity of the Person

The right to be presumed innocent until proven guilty,
whether one is arrested under the emergency
regulations as a preventive detainee or under any other
law as a pre-trial detainee

The right to reparation/compensation for victims of
torture

The right to independent medical examination and
legal representation upon arrest

The right of juvenile prisoners to be kept separate from
adult offenders

In other words, it is reccommended that the full gamut of rights to
a fair trial and rights of liberty under the ICCPR be guaranteed
to individuals within the domestic jurisdiction in Sri Lanka.

8. Political will and Commitment

It is recommended that Sri Lanka takes active steps to punish and
bring to book perpetrators of violations of human rights. A case
in point is the Dingiri Banda case's where the subsequent
promotion of the perpetrators demonstrates the lack of political
will to prevent human rights abuses.

The following steps would demonstrate such commitment:

1.

Z
3

wn

Independent and impartial investigation of alleged
violations

De-politicisation of police and security forces
Timelines for charging of pre-trial detainees by the
state

Active follow up of trials

Attorney General to ensure commitment of his officers
to giving priority to cases involving human rights
violations, and conclusion of trials without delay
Enforcement of the requirement for magistrates to
visit places of detention

8 Dingiri Banda Case, supra n. 106
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7. Strict enforcement of court orders

8. Suspension and disciplinary control of police and other
security officers who are convicted of violations of
human rights'®

It is also recommended that the Constitutional Council be
appointed without delay by the President. This would be a step
towards resuscitating the National Human Rights Commission
and the National Police Commission, both of which have the
potential to take the role of active defenders of the physical
integrity of persons in Sri Lanka.

"2 See RCT Study for comprehensive recommendations for the prevention of
torture, cruel and inhuman treatment or punishment, RCT Study, ibid n.29
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III

JUDICIAL PROTECTION OF HUMAN
RIGHTS

(Dr.) ]. de Almeida Guneratne®

1. Introduction

At the risk of oversimplification, it may be said that the
fundamental rights enshrined in the Constitution, the rights
pursued by way of orders in the nature of writs and the
Constitutional guidance laid down by way of principles of state
policy (as judicially interpreted), form the human rights
framework in terms of the Constitution of Sri Lanka.

The link between fundamental rights and orders in the nature of
writs that the Court of Appeal is cmpowered to issue in regard to
alleged violations of rights of aggricved persons is now firmly
entrenched in the law. While fundamental rights are expressly
recognized in the Consticution' in respect of which the Supreme
Court is conferred with jurisdiction?, rights forming the subject
matter of orders in the nature of writs in respect of which the Court

* President’s Counsel; Visiting Lecturer and Examiner, Sri Lanka Law College
and Faculty of Law, University of Colombo; Consultant, Law & Socicty Trust;
and former Commissioner, 1994 Commission of Inquiry into the Involuntary
Removal or Disappearance of Persons in the Western, Southern and Sabaragamuwa
Province.

! Chapter IV of the Constitution of Sri Lanka.

2 Article 17 read wich Article 126 of the Constitution.
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of Appeal is conferred with jurisdiction®, do not find express
recognition.

Does the lack of express recognition make a difference? On the
one hand, certain procedural rules applicable to fundamental
rights litigation such as the one month time limit,* the absence of
adiscretionary bar based on futility and the award of compensation
stand as areas of contrast between fundamental rights applications
and orders in the nature of writs. However, certain other principles
such as the suppression or misrepresentation of material facts have
been held to deny relief in both contexts. Through judicial
expansion under Article 12(1) of the Constitution, the link
between fundamental rights and other rights has been brought
closer. This is discernible from litigation, particularly in relation
to the right to office and property rights. As way back in 1995,
the Supreme Court had observed that:

By entrenching the fundamental rights in the Constitution the scope
of the writs has become enlarged (and is implicit in Article 126(3)*

In carlier volumes of this publication, these features have been
highlighted and reflected upon. The ensuing pages will focus
attention on the relevant developments in the context of the year
2007 and the manner and extent to which those rights have been
afforded judicial protection both by the Supreme Court and by
the Court of Appeal.

2. Judicial Protection by the Supreme Court under the
Fundamental Rights Chapter of the Constitution

In this regard, out of cighteen decisions of the Supreme Court
sclected for comment in the year under consideration, almost half

? Arricle 140. Also Article 154(p)(3)(a) which confers jurisdiction on the High

Courts of the Provinces.

* Article 126(2). In contrast with the principle of inordinate delay where third
rights have been affected in the meantime applicable in writ applications.

> WK.C. Perera v. Prof. Edirisinghe [1995] 1 SLR, 148 per M.D.H. Fernando, J.

Seealso, S. Marsoof, “The Expanding Canvass of Judicial Review”, X/BALJ 18.
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had resulted in orders favourable to the Petitioners concerned and
others had resulted in dismissals. In this chapter, it is proposed to
analyze these decisions, the selection being on account of the
principles, doctrines and the underlining reasoning contained in
them, with a view to commenting upon the judicial approach to
the fundamental rights jurisprudence of the country. It must be
stated at the outset that the paucity of decisions reflecting upon
and expanding the ambit of rights contained in Article 11 (right
to freedom against torture and cruel, inhuman or degrading
treatment or punishment) as well as Article 13(1) and (2) (right
to freedom against arbitrary arrest and detention) is a matter that
warrants conjecture. The IGP, in a recent press release, had
proclaimed that there are hardly any abuses by the police of human
rights. As against thar, there have been press reports to the contrary
as well as reports by acrivists that people who are harassed and
intimidated by the police (with no mechanism being in order to
protect them legally through a witness protection scheme, though
a Bill of Parliament is supposed to be before Parliament, but not
enacted into law), are reluctant to seck legal relief.

Since the present study does not claim to be one based on empirical
research on the said conflicting positions, this writer will refrain
from commenting on the same but, instead, would venture to
reflect on the following decisions handed down by the Supreme
Court in the context of Articles 11 and 13 (read with Article 12)
of the Constitution of Sri Lanka.

2.1. Dbarmawardana v. Constable Gunathilaka and
Others®

The petitioner (a three-wheel driver) complained that the
respondents (police personnel attached to the Elpitiya Police
Training College) had assaulted him mercilessly in publicand had
subjected him to inhuman and degrading treatment. The
relationship between three wheeler drivers who used to park their
vehicles at Katapola junction and officers of the Police Training

6SC (FR) 149/2006, SCM 05.04.2007.
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College was not cordial. The reason for the strained relationship
was because the police officers were in the habit of not paying the
fares after hiring the three wheelers for their errands. On the day
in question, seven of the respondents had assaulted the petitioner
mercilessly and later taken him to the Training College, where he
had been abused further. He was subsequently taken to the Elpitiya
Police Station, where even his statement had not been recorded.
Later, the petitioner was released to his mother, who had him
admitted to the Elpitiya District Hospital. Later, on being
examined by the District Medical Officer, the petitioner was
transferred to the Karapitiya Teaching Hospital that night, where
he was warded for treatment.

While the Medico-Legal Report demonstrated the severity of the
injuries sustained by the petitioner, the identities of the assailants
had also been adequately established by the petitioner. In so far as
the respondents’ version was concerned, it was the petitioner who
had threatened them. No written complaint or entry in any
Register or Book was produced in Court, though the same was
said to have been recorded by two police constables. Although
two of the respondents had raised the defence of alibs, no extract
of any night duty order book was produced to sustain the same.

ion i ce - A 0 i a d abuse

Q! power

On the aforesaid basic facts, the Court accepted the petitioner’s
as the more acceptable version. What is noteworthy in the
judgment is how the Court responded to some of the defence
arguments urged by the respondents.

in Breach of Section 56 of the Police Ordinance constitut

culpable conduct that constitutes denial of equal protection

The respondents had urged that the petitioner had received
injuries asa result of a fight that had ensued between some villagers
and the three wheeler drivers. Responding to this contention, His
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Lordship Justice Dissanaike” observed thus:

Assuming that the petitioner has been set upon
by some villagers, it was the primary duty of the
respondents as police officers to have used utmost
cfforts to prevent crimes or offences being
committed. The respondents had not taken any
steps to stop the assault on the petitioner or to
apprchend the assailants and produce them before
the Elpitiya Police.?

Adverting to Section 56 of the Police Ordinance which decrees
that, for all purposcs of this Ordinance, every public officer shall be
considered to be always on duty to use best endeavours and ability
to prevent crimes, offences and public nuisances, the Court held
that such conduct was culpable and constituted a denial of equal
protection”

ulci ic, in the ffrien coll -
-

This, as held by Court, was inhuman and degrading treatment
violative of the petitioner’s rights under Article 11. In addition, the
petitioner’s right to equal protection of the law under Ardicle 12(1)
had been violated.

' forco

Perhaps the most significant aspect of the Court’s ruling lies in the
order directing payment of compensation in a sum of Rs.25,000/-,
as will be discussed in detail below.

7 With the Chief Justice and Justice Shiranee Tillekewardene agrecing,
¥ At page 12 of the judgment.
 Acp. 13, ibid.
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Vicarious Liability/Command Responsibility of the Officerin Charge

It will be noted thar the officer-in charge had failed to record the
petitioner’s statement to the police. Had he no failed to do so and
held an inquiry and, upon a findingadverse to the errant police officers,
had he initiated suitable action, perhaps an order may not have been
made. Consequently, the judgment of Justice Dissanaike stresses the
public/police duty to record statements made by citizens and the
consequences that would visit in the event of failure to do so.

Although the Court did not link the liability on the part of the
officer-in-charge to the said lapse on his part, but rather linked it to
the fact that the errant police officers were under his command,
the said aspect as highlighted above may well serve as a pointer to
future jurisprudence in the context of rights violations by the police.
Had the officer-in-charge conducted a proper inquiry, the matter
might well have been resolved between the parties.

Only the IGP ordered to pay compensation - a concept of
institutional liability

Although the Court held that the Officer in Charge and the IGP
were liable for the actions of the errant police officers, it was only the
IGP who was ordered to pay compensation, which must be construed
as a principle based on a concept of institutional liabiliry. It was
perhaps due to the fact that the Officer-in-Charge had made an effort
in the first instance to hold an inquiry that he escaped being ordered
to pay compensation directly. The judicial message to the IGP was
that if a disciplined police force is lacking, he will be held liable

personally for errant police action and abuse of power.

The errant police officers themselves not ordered to pay any
compensation — A Socio-legal reali

This aspect of the judgment underscores a socio-legal reality that
becomes discernible upon a reading between the lines of the case,
as it were. True, the errant police officers had violated Article 11
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and 12(1) of the Constitution. Yet the strained relationship between
the three wheeler drivers and the police was a reality. Whoever had
started the dispute on the ground, there was no justification for the
errant police officers to have abused their power. Thus, they were
held liable for the alleged violation on a balance of probabilities.
However, to order them to pay compensation directly would be
another matter, given the reality of the “chick and egg” situation'
and the matter having to be decided on affidavits and thereforeona
balance of probabilities. Thus, the Court’s reluctance to order
compensation against the errant police officers and the justifications

for ordering the same only against the IGP for the reasons reflected
above stands vindicarted.

2.2 Dhanapala Maturage v. OIC (Special Crimes) Miribana
Police"

This is a case that may be compared with the case discussed
earlier. The alleged violation in that case related to the manner
in which some police officers had entered the petitioner’s house,
taken some items in the house into their custody (in his
absence), later arrested him and after taking him to the Police
Station had assaulted him severely in the police barracks. Within
four days of this incident, the petitioner had been produced
before the magistrate on a “B report”. The Court found on the
material before it that there had been no complaint of police
assault and nor had the petitioner had been kept in police
custody for the four days that had ensued.

On that material, Justice Rajah Fernando'? held that no violation
in terms of Article I I had been established.

In so far as the allegation based on illegal arrest was concerned,
the Court found that the material before the Court was at variance

1Which was the thrust of the Respondent’s Counsel’s argument.
' SC (FR) 614/2003, SCM 20.03.2007
2With Justices A.W. Somawansc and J. Balapatabendi concurring.
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in regard-to the date of the arrest, which prompted the Court to
hold that the petitioner had failed to establish a violation under
Article 13(2) as well, by detaining the petitioner beyond the period
established by law.

in ling t reflecti

Regarding the alleged assaultin the police barracks, a Medico-Legal
Report had been produced by the petitioner. The injuries
complained of by the petitioner, just four days after the alleged
assault,'® were at variance with the injuries recorded in the Medico-
Legal Report. But was that a reason for the Court to reject the
complaint of assault perse? Isa complaint based on police assault to
be rejected merely because discrepancies are found between what is
stated in a complaint and the Medico-Legal Report, without a
finding being made as to whether an assault per sein fact had taken

place?

It is submitted with highest respect that this was an aspect in the
case that their Lordships’ Court could have gone into with more
depth. Afterall, the fact remained that the petitioner had been
assaulted by somebody and had sustained some injuries. Who had
caused the said assault and/or how had the petitioner sustained
injuries, as were revealed in the Medico-Legal Report? There is no

finding by Court on that issue.

legati i 1 as distingui

from Article 13

As revealed from the judgment, given the shortcomings of the
allegation based on a violation of Article 13(2), the rulingcannot be
faulted. But what about the allegation based on police assaulc?
Ought it to have been rejected on the basis that, at the stage of the
“B Report’, there was no evidence of a police complaint of assaulc?

Y Contra, the case of Dbarwardena v. Constable Mabinda & Others, supra, nl
(where there had been a delay of 7 days).
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In fact, such a complaint was before Court at the hearing of the
application (and indeed, presumably at the Leave to Proceed stage,
where the Court in fact had granted leave).

Itis submitted with the highest respect that the foregoing aspects
were not addressed by Court in holding that the allegation based
on Article 11 had not been made out.

3. Re: Appointments, Promotions, Extension of and
Retirement from Services in the Public Sphere

3.1 Lancelot Perera v. National Police Commission and
Others'* — the case of an aggrieved SSP who was
denied his promotion to the rank of DIG

The petitioner was recruited as a Sub Inspector with effect from
1966 and underwent basic training. Thereafter, he was attached
to the police band, given his extensive qualifications in Western
classical music, whilst both his contract and the relevant gazette
required him to perform police duties as and when the occasion
arose. Eventually he rose to the rank of SP while being designated
as Director Music. Vacancices in the cadre of DIGs having arisen,
the Respondent National Police Commission (replying to the
petitioner’s requests) called the petitioner, who was then the
senior-most SSP, for an interview, departing from an earlier stated
policy not to consider him for promotion beyond the said rank of
SSP. The petitioner indisputably fared exceptionally well at the
ensuing interview, ranking third on the marking scheme and thus
over and above others selected.

However, the petitioner was not promoted, with the respondents
going back to their earlier revealed policy not to consider him
beyond the rank of SSP, which the petitioner had been specifically
apprised of. Yet, even at an earlier stage of promotion to the rank
of SP, the said policy had been revealed but not adhered to and

142007 (2) ALR 24
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others acting in similar specialized fields like the petitioner, had
been considered and appointed to the rank of SP and later DIG,
as coming within the normal scheme of promotions.

Consequently, on the said material facts, the matter for
determination by the Court was whether the respondents’ decision
not to promote the petitioner to the rank of DIG was arbitrary
and offensive to his right to equaliry.

eme Decision

Writing for the Court, Justice Shirani Bandaranayake'® established
the following proposition that:

In as much as other specialized fields comparable
with that of the Petitioner’s had been considered
as being within the normal scheme of
promotions, denial of a similar opportunity in a
similar field was unjust taken together with the
fact that, the Petitioner was called for an
interview and was qualified in terms of the
scheme of marking, with the added fact that in
addition to his music and he had been called for
other police duties as well, thus creating a
legitimate expectation in securing the promotion
in question.

e jud inci ctri

reasoning ensuing there from.

Grievance of an SSP in being denied promotion to the rank of DIG
vindicated

'3 Justices N.E. Dissanayake and D. J. de S Balapatabendi agrecing.
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The judgment of the Supreme Court handed down by Her
Ladyship Justice Shirani Bandaranayake ( Justices Dissanayake and
Balapatrabendi agreeing) examines on an issue- related basis as to
how statutory functionaries ought to function when wiclding
power which they hold in trust for the public. This brings into
the fold of judicial scrutiny such conduct as discriminatory
treatment, denial of legitimate expectations, arbitrary actions, etc,
thrown against purported administrative policy.

Why the decision to deny the SSP his promotion was discriminatory

As the facts reveal, the petitioner was Director of Music while
holding the rank of SSP, having risen up to that rank from that of
a Sub Inspector. Others holding SSP rank and performing
functions relating to strictly non-police duties had been promoted
to the rank of DIG. If so, why was the Petitioner singled out for
differential treatment?

Denial of legitimate expectations

The Petitioner was called for an interview, the purpose of which
was to consider whether he ought to be promoted, and having
ranked way above most of the interviewees who were subsequently
given promotions, what was the justification to deny him a
promotion?

Administrative policy pursued and policy decision

The respondent’s contention was that the petitioner had been
involved in music and not strict police duties, even though he had
been called for an interview based on his appeals. Therefore it
was the policy that he could not be promoted beyond the rank of
SSP notwithstanding the fact that, whenever he had been called
to perform such “strict police duties”, he had complied with the
same as contemplated by his letter of employment and indeed as
decreed in the Police Ordinance. The Court found the
respondent’s decision to be arbitrary and in violation of the right
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to equality enshrined in Article 12(1) of the Constitution.

3.2  Sunil Abeyratne Munasinghe v. Vandergert and
Others'® — An Assistant Superintendent of Surveys
complains on being retired from service

The petitioner had been retired from service on the ground of
general inefficiency along with the decision to deduct one percent
of his pension. The petitioner, who had commenced his career as
an apprentice in the Surveyor General’s Department, had been
made permanent as a Surveyor and had subsequently received his

promotions to the highest grade in Class III.

Having served 19 years in his chosen career, the petitioner was
released to a Pilot Project in which he had served for four years.
The project demanded precise technical handling and training
was required to be provided for him by the authorities. However,
no such training had been provided, resulting in the petitioner
being unable to carry out the duties entrusted to him. After three
years on the project, training had finally been provided, which he
had successfully completed.

However, the petitioner was taken off the said project and thereafter,
whilst he was serving as an Assistant Superintendent of Surveys on
transfer toa Provincial Office, he was served with a show cause letter
by the Public Service Commission (PSC) alleginginefficiency during
the first three years of his work on the Pilot Project. The petitioner
had replied to the said letter seeking an inquiry but was denied this
request. He was subsequently retired, with the PSC further deciding
todeduct one percent from his pension as well.

Basis of the itioner’s complaint e Respondent

Qggntgr

The petitioner relied on an impacting directive which stipulated

'€SC (FR) 333/2005, SCM 03.08.2007.
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that if a surveyor is inefficient he should be placed under the direct
supervision of an Assistant Superintendent of Surveys. He also
complained that there were similarly placed surveyors who had
progressed less than 100 percent in their work and that the
Petitioner had been singled out and given different treatment. The
respondent’s counter was that the Petitioner had demonstrably
fallen short of the 100 percent progress required in his
performance, though warned two years into the project in
question, which had resulted in even his salary increments being
deferred. In addition, strict reliance was placed on behalf of the
PSC on a provision in the Establishments Code warranting the
retirement of an officer for general inefficiency where warnings
etc. had been given over a long period of time

The Supreme Court Decisio

In handing down the decision, Justice Shirani Bandaranayake”
observed that where the requisite training had not been provided,
the gradual progress that the petitioner had shown in his work
performance (even though not 100 percent), had prompted the
petitioner’s supervising officer to recommend the petitioner’s
increments on the basis that his services were satisfactory. Thus,
the grievance of the petitioner that the treatment meted out to
him was arbitrary and discriminatory and the reasons themselves
for such treatment were flawed, possessed sufficient merit.

f jud d the princi

reasoning ensuing there from

Could the Petitioner have been faulted for the lapse on the authorities’
own failure?

The facts having revealed that the reason why the petitioner could
not achieve 100 percent progress in the project was because the
authorities concerned had failed to provide him with the requisite

¥ Justices N.E. Dissanayaka and Raja Fernando agreeing.
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opportunities to achieve success, was it fair to find fault with the
Petitioner?

Responding to that basic issue, Justice Shirani Bandaranayake
premised her reasoningon several principles discernible from the

judgment.
Estoppel in the sphere of Administrative Law

The judgment proceeds on the principles and doctrines long
established within the framework of equality, bringing into their
fold the limits of administrative discretion and the need forjudicial
intervention where such limits were found to have been
transcended. The judicial approach to the issue in question, in
this writer’s perception, does not end there, for the trappings of
the principle of estoppelin the Public Law Sphere is implied in the
said approach, though not articulated expressly ina crystallized

form.
The Role of the Public Services Commission

The judgment of the Supreme Court does not join issue with the
manner in which the said Commission had approached the issue.
It is submitted that the Court was obliged to comment on the
conduct of the said Commission in the interest of good governance
and public accountabilicy. While the Court did not venture to
do so, the said negative aspect of the judgment in failing to so
comment stood further elaborated when the Court declined to
order compensation and (even) costs in relation to the petitioner’s

fundamental right, which the Court found had been violated.
The Issues warranting reflection in consequence of the Judgment

While acknowledging the decision of the Court determining that
the petitioner’s fundamental rights had been violated, the
following aspects need to be reflected upon, given the fact that
the Court had thought fit not to order compensation and costs.

100}



Judicial Protection of Human Rights
Costs must follow the event

It is an established principle in civil law that costs (an order in
relation thereto) must follow the event with the attendant
consequence, Ifa Plaintiff succeeds in an action, costs must follow.
The Supreme Court decision in question marks a departure from
the said civil law principle.

Thus, the question is posed as to whether such a departure is
justified. It is submitted (with the highest respect) that it is not.
In a context of litigation in the realm of private law, if a successful
private party is entitled to costs, 2 fortiorari, a citizen in whom
sovereignty resides in litigation with public functionaries must be
ordered costs.

Compensation - following the event

It is submitted that if a violation of a fundamental right is found,
then ipso facto, it must necessarily result in an order for
compensation (even as a token) being made. It may be questioned .
jurisprudentially as to why public functionaries who are found to
have violated the law, indeed, the Constitution itself, should be
absolved in that regard?

In the wake of the said approach, the following aspects need to be

addressed, viz:

Where the Court finds a violation of fundamental rights, what
criteria should govern the ordering, in consequence of such a
finding, as to:

L Costs of litigation .
ii. Compensation for (in monetary terms) for the said
violation?
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1.3  Samaraweera v. Peaple’s Bank of Sri Lanka'® Denial of

Extension of Services

The petitioner wasa Deputy (Audit) Manager who was granted an
extension for one more year upon reaching the age of 55 years and
his application for a second extension had been granted only fora
period of two months and 10 days. The petitioner’s contention
was that, in Terms of Bank Circular No.323/2001 read with Public
Administration Circular N0.05/2002, he was entitled to a full
annual extension until he reached 57 years and further up to the
age of 60 years with the approval of the Appointing Authority on
individual merit.

A preliminary objection on the time bar contained in Article
126(2) was overruled unanimously by the Court on two grounds'”,

viz:

L That, the petitioner was within time having regard to the
fact that the intimation regarding the period for which
the Petitioner’s extension had been granted, had not
reached the petitioner and

IL That, having regard to Section 13(1) of the Human Rights
Commission Act of 1996 and to the fact that the
petitioner had gone before the Human Rights
Commission, the Court had proceeded to consider the
case on the merits.?

The Court decided unanimously that the petitioner’s rights had
been violated. Accordingly, compensation was granted. However,
some reflections are warranted in regard to the Court’s ruling on
account of the divergent approaches adopted by the majority

1#SC (FR) 85/2004, SCM 24.07. 2007.
19 Per Justice Raja Fernando (Justice N.E. Dissanayake agreeing).
2 The said grounds being already established law.
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decision® and the dissentingapproach on the part of Justice Shirani
Bandaranayake, which this writer feels obliged to comment and
make an assessment thereupon.

The majority approach
a) The case based on Legitimate Expectations

The judicial reasoning thereto may be summed up as follows:

The Bank circular was clear that the retirement age was 55 years.
Thus, if the petitioner sought exception thereto, it was his burden
to satisfy Court. He had, however, not been able to satisfy the
criterion of outstanding performance (linked as it was to the non-
availability of staff) and his said failure to place such material
defeated his claim based on legitimate expectation.

b) Failure/refusal to give reasons to grant the extension

The majority judgment was that where an aggrieved party fails to
establish a right based on legitimate expectation (viz: to show that
he was entitled to the extension of service so claimed), there was
no duty to give reasons for the refusal to grant the extension so
claimed.

¢) Unequal Treatment and Discretion

The petitioner had contended that others who had not satisfied
the criteria laid down in the said Bank Circular also had secured
extensions but that he had been denied the same and that therefore
his right to equal trearment had been violated. However, this did
not entitle him to be granted an extension in as much as a legal
right does not arise on an illegal grant to another.? Nevertheless,
the majority opinion concluded that, by failing to apply the said

* Per Justice Raja Fernando (Justice NLE. Dissanayake agrecing).
2 This principle is established law.
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circular in a uniform manner, granting favoured treatment to certain
employees, the bank and its management had impugned the
petitioner’s right to equality and equal protection of the law
enshrined in Article 12(1) of the Constitution. Consequently,
while refusing to grant the extension directed,” the Bank was
directed to pay the petitioner compensation in a sum of Rs.50,000/
-, which conclusion, it is submitted with the highest respect,
appears to be irreconcilable with the findings of Court that
preceded that conclusion.

The minority approach™
a) Re: the plea based on legitimate expectations

The applicable circular which had exchanged the earlier policy of
granting extension beyond 55 years to 60 years at the discretion
of certain high ranking officers had taken several factors into
consideration. While the petitioner had joined the Bank well
before the said circular, he had been given extensions on more
than one occasion in terms of previous circulars.

A promise (by past practice) and procedure (that still made
provision for extension beyond 55 years) being established, Justice
Bandaranayake held that the Peritioner had established a case for
the extension sought (substantive legitimate expectation) and a
right to consultation before she was denied the said extension
(procedural legitimate expectation).

b) Re: Reasons for the decision denying the Petitioner’s
extension

The terms of the circular revealed that a separate report had to be
submitted to the deciding authorities by the Petitioner’simmediate
supervisors giving reasons as to whether recommendations were

BUnder Ardcle 126(4) of the Constitution.
#Per Justice Shirani A. Bandaranayke.
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being made or not regarding the extension. In this instance, the
said recommendation had been strong and in the petitioner’s
favour.

Yet, the reasons for the ensuing negative decision regarding the
extension by the Extension of Services Committee were

(presumably) unfavourable to the petitioner. Thus, Justice
Bandaranayake affirmed that:

the Bank owed a duty to ... Court to reveal ...
denial of tendering reasons for their decisions to
this Court undoubtedly (leads to the) ...
inference that there were no valid reasons for the
refusal of the extension.?

¢) Re: Unequal treatment and exercise of discretion

All those concerned were employees of the Bank to whom the
same circular was applicable. The petitioner (who was refused an
extension) fell into one class with no classification to distinguish
between them. Accordingly, they had to be treated equally. What
was then the basis to deny the petitioner the extension? Had the
Bank exercised its discretion according to principles
conceptualized in the context of Article 12(1)? The balancing
considerations were formulated thus:

Although the Bank (being an institution of the
state) undoubtedly should have its freedom to
exercise its discretion in re-organizing their
organization and for that purpose to limit the
grant of extensions of service, this has to be
carried out, without any infringement of the
guarantees enshrined in Article 12(1) of the
Constitution.

* Per Justice Bandaranayake, at p.9 of the judgment.
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Consequently, notwithstanding the fact that the petitioner’s
immediate supervisors had made favourable recommendations, and
the Extension of Services Committee disclosing no reasons to Court
as to why the petitioner’s extension had been denied, it was
concluded that the refusal of the extension of the petitioner’s
services was arbitrary and unreasonable and was violative of Article

12(1).

4. Relative Assessment of the Divergent Judicial
Approaches

e based on Legitimate ctation

Burden of Proof vs. A Doctrine of Legitimate Expectations per se
(sans reference to any burden)

The age of 55 years being stated as the rule in the applicable
circular, the burden was on the petitioner to place material before
Court to show outstanding performance (linked as it was to the
non availability of staff). The majority approach was that the
petitioner’s failure to do so defeated his claim based on legitimate
expectation. But what was the basis to employ a criterion of
outstanding performance to be cast as aburden on the petitioner?
As against that approach, in her dissenting opinion, Justice
Bandaranayke, construing the circular and the favourable
recommendations made by the petitioner’s superior officers, taken
together with the fact that the petitioner had been granted
extension beyond 55 years at a time when the applicable circular
was not in operation taken cumulatively, established the violation
based on legitimate expectations.

5. The establishment of a principle in Fundamental
Rights Jurisprudence

It is established law that in civil law, a party is obliged to prove his
or her case on a balance of probabilities and in criminal cases, it is
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the prosecution’s burden to prove its case beyond a reasonable

 doubt.
Thesaid principles have been established in our law through judicial

interpretation over the years in the context of Section 3 of the
Evidence Ordinance?, and the Supreme Court has, in the context
of Fundamental Rights litigation, appeared to have proceeded ona
criterion of balance of probabilities (justifiably perhaps by reason

of the fact that no penal consequences flow from an alleged violation
of Fundamental Rights).

Given the above, the minority approach in this case introduces a
refreshingapproach as to what a petitioner is expected to establish -
in relation to a claim based on legitimate expectations. That is, if
the material before Court on pleadings and annexures in a
Fundamental Rights Application disclose a case based on legitimate
expectations, the Court must uphold such a case, sans any reference
to such concepts as beyond a reasonable doubt or on a balance of
probabilities (being concepts evolved through the conduit of
Section 3 of the Evidence Ordinance (as judicially interpreted)).

Viewed from that perspective, it is submitted with respect that
the minority approach to the concept of legitimate expectations
by Justice Bandaranayake in the realm of Public Law is preferable
to the majority approach. However, future jurisprudence in this
regard awaits conclusive exposition on the aforesaid aspects, given
the fact that Justice Bandaranayake’s approach, in law, stands as a
dissenting view in the context of judicial (binding) precedent.

The case based on the duty to give reasons (by public functionaries)
The majority judgment proceeded on the basis that the duty to
give reasons for the impugned decision was linked to the petitioner
being required to establish a case based on legitimate expectations.
Thus, according to the ensuing reasoning, the petitioner having

% Which has no application to fundamental rights jurisdiction.
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failed to establish the same, the question of a duty to give reasons
did notarise.

The dissenting view, however, proceeded on the basis that a case of
legitimate expectations had been made out, by reason of the fact
that no reasons had been given for the impugned decision and
therefore the decision stood vitiated.

On that issue, the minority opinion held thus:

Thus, itis apparent that, although there may not
be a requirement for the Extension of Service
Committee to give reasons for their decision to
the Petitioner, the 17 Respondent Bank owed a
duty to this Court to reveal the reasons for their
decision.

Consequently, it would at first glance appear that the minority
view was not prepared to transcend the boundaries laid down by
the Supreme Court in Karunadasav. Unique Garments Ltd” . In
that case, the Supreme Court held that:

To say that Natural Justice entitles a party to a
hearing does not mean merely that his evidence
and submissions must be heard and recorded; it
necessarily means that he is entitled to a reasoned
consideration of the case which he presents. And
whether or not the parties are also entitled to be
told the reasons for the decision, if they are
withheld, once judicial review commences the
decision “may be condemned as arbitrary and
unreasonable”; certainly, the Court cannot be
asked to presume that they were valid reasons,
for that would be to surrender its discretion. The
2nd Respondent’s failure to produce the 3rd

7 At page 9 of the judgment.
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Respondent’s recommendation thus justified the
conclusion that there were no valid reasons, and
that Natural Justice had not been observed.

The fact that the 3rd Respondent held a fair
inquiry and otherwise acted within
jurisdiction does not excuse the failure to give
reasons.

While the mere fact that the 3rd Respondent
held the inquiry does not vitiate the 2nd
Respondent’s order, the 2nd Respondent’s
failure to give reasons is all the more serious
because it was not he who held the inquiry.

The minority opinion was to a similar effect.?®

failure to give re t a »cted per se

be amenable to judicial review ?

Whether it be an application for an order in the nature of a writ
or a fundamental rights application, it must be conceded that a
party affected by a decision of a public functionary must, in the
first instance, establish the right he is complaining has been
violated or infringed upon, whether that right is substantive or
procedural (such as a right to consultation or to make
representations before a policy decision affecting his substantive
existing right is implemented).

Once that is done, why should failure to give reasons to the affected
party per se be not amenable to judicial review 2 How is that failure
cured by disclosing the reasons to Court when the complaint of
the party affected is the very fact of the public functionary’s failure
to disclose reasons to him or her? In the case of Fernando v. Peoples

[1997] 1 SLR, 256.
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Bank and Others” the Court enunciated the principle that deferral
of extension in employment must be for good and justifiable reasons
which should be furnished to the employee in question. Denial of
the same amounts to denial of his legitimate expectations and a
violation of Article 12(1) of the Constitution.

However, in Lal Wimalasena v. Asoka de Silva, et al®®, the
majority®! of the Court reverted back to the ‘disclosure to court’
principle®. In the instant case, Justice Bandaranayake appears to
have herself opted for that restrictive principle, which seems to
re-open the judicial debate on the duty to give reasons.”

The ratio emanating from the majority judgment

The legal proposition established in the majority judgment is that
the petitioner had failed to prove a legal right to extension of his
services with the attendant consequences that the petitioner could
not have any legitimate expectations and was not entitled to
reasons for such refusal. Nevertheless, the Bank concerned had
failed to apply the relevant circular in a uniform manner and had
given favoured treatment to certain employees. Therefore, the
said Bank and its management had infringed the right of the
petitioner to equality and equal protection of the law, for which
reason the petitioner was entitled to compensation.

» SC (FR) 283/2004, SCM 08.07.2005, per Justice Udalagama (Shirani
Thilakawardene, J. and Dissanayake, J. agreeing) —not cited in the instant case.

¥ SC(FR) 473/2003, SCM 04.08.2005.

3 Justice Raja Fernando (Justice Dissanayake agreeing).

3 Justice Shirani Bandaranayake (dissenting).

3 See further in this connection, “In Pursuit of Justice”, in Judicial Response to the
Concept of Sovereign Power of the People of Sri Lanka, ). de Almeida Guneratne,
The Kamalasabayson Foundation, 2008.
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5.1  Wijebanda v. Conservator General of Forests and
Others* — Denial of permit to quarry/mine silica
deposits constituting a classic judicial exposition in a
socio-economic context

In that case, the petitioner claimed that, although he had been
denied a permit to mine the quarry of silica quartz deposits on
the ground that it would be detrimental, inter alia, to the national
reserves of the Minneriya, archaeological area around Sigiriya,
wildlife water resources and water courses, another party (the 6*
respondent to the application, hereafter 6R) had been granted a
mining lease with respect to the same land.

It was found on the material disclosed to Court that the 6R had
no environmental license as required by law and that the permit
he had obrained, which was dependent on such a license,
consequently was flawed. The 6R had also suppressed facts in
regard to these material aspects.

Moreover, the Court found that the document relied upon as an
environmental license had no nexus to the purported permit,
particularly in regard to the validity period. In addition, several
alterations had been made in that regard, which smacked of
collusion between the 6R and some of the public authorities
(respondents in the case). This, in turn, raised suspicion of mala
fides against the'4* respondent, who had sanctioned such license.
The license had been issued prior to the finalization of the survey
inspection report, in violation of standard procedure.

The 6R’s application for the permit to quarry quarcz had sought
to be justified on the basis of “reforestation with private sector
participation’, but the material revealed that he had failed to
honour any of the undertakings relating to this purpose. All this
showed that, instead of submitting a direct application for quarry
mining to the relevant authority, the 6R had gained access to an

¥SC(FR) 118/2004, SCM 05.04.2007.
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expanse of protected land under the guise of reforestation and
conservation, while in fact the real purpose had been the
exploitation of the land for commercial purpose, which had
resulted in the land being adversely affected. The 6* respondent
had failed even to make an effort to restore the land to its original
position.

While the aforesaid synopsis of the facts may be regarded as the
most material facts, it is proposed to reflect on the judgment of
Justice Shirani Thilakawardene® in this case, focusing attention
on the doctrines, values and principles emerging therefrom.

(a) The right of all persons to the useful and
proper use of the environment and the
conservation thereof - An Inherent Right under
Article 12(1).

Given the 6R’s conduct (wrought with misrepresentation and
fraud as the Court holds), coupled with the actions on the part of
public functionaries who had been privy to such conduct, the
Court concluded thus:

The right of all persons to the useful and proper use of the environment
and the conservation thereof has been recognized universally and
also under the national laws of Sri Lanka. While environmental
rights are not specifically alluded to under the fundamental rights
chapter of the Constitution, the right to a clean environment and
the principle of inter- generational equity with respect to the protection
and preservation of the environment are inberent in a meaningful
reading of Article 12 (1) of the Constitution.

Thus, the right to a clean environment and the principle of inter-
generational equity were constitutionally recognized in this

judgment.

% Chicf Justice S.N. Silva and Justice Marsoof agrecing.
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b) The significance of the Directive Principles of State Policy and
their link to the concept of Good Governance — guiding factors in
giving 2 meaningful reading to Article 12(1) (as being
complementary).

The right to a clean environment and the principle of inter-
generational equity declared as a constitutional right must now
stand as a constitutionally established doctrine in Sri Lankan
jurisprudence, ipso facto, through the Directive Principles of State
Policy and the concept of good governance.

Approached in perspective, therefore, it is submitted with respect
that, given the fact that the 6R had misused the land in question,
thereby flouting the environment (a natural resource thac the State
holds on behalf of the people in whom sovereignty resides)?’, is
the Court obliged o initiate an intervention in reference to Article
12(1) even if the petitioner fails to establish the violation of a
personal right? Should such an intervention be made on the basis
of the aforesaid principle of inter-generational equity?*®

Construed in that way, the judicial approach adopted by Justice
Thilakawardene (drawing from the Indian experience as she
acknowledges)*® must rank as an initiative in giving effect to the
said Directive Principles of State Policy (though declared to be
non-justiciable) per se,* which consequently stands as an
alternative ground in entertaining and determining a peritioner’s
complaint in an appropriate case.

c¢) The Public Trust/Accountability doctrine
and its application to the conservation of
environment for inter-generational use.

% At page 16 of the judgment, supra.

% Article 3 of the Constitution of Sri Lanka.

3 As Her Ladyship articulated, at page 16, supra (of the judgment).
% At page 16 of the judgment, supra.

4 Article 27(11) of the Constitution.
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Though not expressly referring to past judicial precedents, it was
articulated thus:

Courts in Sri Lanka have long since recognized that
the organs of the State are guardians to whom the
people have committed the care and preservation of
the resources of the people. This recognition of the
doctrine of ‘public trust, accords a great
responsibility upon the government to preserve and
protect the environment and its resources.

The Court proceeded to proclaim thus:

The doctrine of public trust initially developed in
ancient Roman jurisprudence, was founded on the
principle that certain common property resources
such as rivers, forests and air were held by the
government in trusteeship for the free and

unimpeded used of the general public.

Further principles in this regard are set out below.

The exposition of the Public Trust/Accountability Doctrine

The application of this doctrine to the conservation of the
environment, with the historical antecedents and content in
society, speaks for itself without any need for elaboration. Some
incidental remarks may however be opportune at this point.

Ancient Roman Jurisprudence Re: the Development of the Public
Trust Doctrine” — Sri Lanka - not far behind

Given the antiquity and the history of Roman life,’ the judicial

! Premachandra v. Jayawickrama [1994)] 2 SLR 90; Bulankulama v. Minister of
Industrial Development [2000] 3 SLR 243.
“2 Page 17 of the judgment.
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observation referred to carlier is no doubt justified except that, at
least, the seeds of that doctrine could be found in ancient Sri Lankan

history and jurisprudence as well.*

“Contemporary concerns of the State”

From the carlier traditional role of the bounden duty of a State to
protect itself from foreign invasions, the said role had expanded
to provide welfare measures to its citizens in consequence of “the
modern welfare State” following in the wake of concepts such as
“the Nation State” and the sovereignty of states, accentuated in
historical sequence resulting from the industrial revolution.

Extended (protective) Role of the State in contemporary times
Granted that the said antecedent roles of the state are firmly
established and the demand being far more, in the contemporary
context of the ever emerging doctrine of Public Trust/
Accountability, what this judgment emphasizes is the role of the
State in contemporary times as beinga protective role (qualitatively
different from protecting against foreign invasions) but yet
protective in being obliged to protect against environmental
intrusions, bringing into focus another broader concern, viz, the
concern of inter-generational equity.

Concept of intergenerational equity — Life, future life expectation
interlinked to environment

Flowing then from the extended role that a State is contemporarily
obliged to discharge (a sacred duty, as judicially labelled)* to
provide an environment for future generations iz frust, reminiscent
and extended in its content per se to “life” as opposed to “future

 Vide: Justice A.R.B. Amerasinghe, n41 supra and; The Legal Heritage of Sri
Lanka, Vishva Lekha, 1999.
“ Supra, at page 17 of the judgment.
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life* this exposition must surely rank as setting a judicial
precedent to be taken note of in the future jurisprudence of the

country*,
“Highest level of Accountability”

What is to be construed from the Court’s reference to the highest

level of accountability?

No doubrt the fundamental jurisprudence of the country per se
through its constitutional link to Article 140 of the Constitution,
as articulated in WK.C. Perera v. Prof. Edirisinghe,” is now
established law, in that the conceprual link berween Article 126(1)
read with Article 126(3) and Article 140 through the conduit of
Article 3 read with Article 4(c) and 4(d) stands firmly established.
On those judicially established premises, what meaning could be
given to the notion of a “highest level of accountability” asjudicially
asserted?

Burden of Proof and Public Accountability

Public accountability is the golden thread that runs through the
fabric of Public Law, whether it be in regard to exercise of statutory
power or exercise of discretion, where a thin line may lie berween
power and duty, or in the matter of appointments, transfers or
promotions.

In the context of Article 12(1), there is no doubt that a petitioner
who comes before court must discharge his burden in regard to
the alleged violation. In other words, the public functionaries
against whom the allegation is made must be shown to have lacked
accountability for their actions, resulting in the alleged violation.

%5 See the case of Thalidomide children, C.G. Weeramantry, The Law in Crisis, at
p-248, Cape Moss, London, 1975.

4 Which in this writer’s view must rank as an advance in the Human Right
jurisprudence of the country.

“7[1995] 1 SLR 148.
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What then is the burden on a petitioner where he alleges that the
activity of a person (functionary) causes potential harm to the
environment (as opposed to other matters coming under Article
12)? Certainly, the petitioner’s burden is to place material before
Court amounting to a prima facie® case, in the nature of an
evidential burden (as opposed to a substantive burden).*” The
juridical burden, then, in approving such activity would lic on the
public functionary concerned. As the Court held in this case:

The burden of proof in such cases is therefore
placed firmly on the developer or industrialist....

ic judicial e ition in the ¢

eing at ri

Itis submitted with respect that the Court’s treatment of the facts
in regard to acts on the part of public functionaries who, by their
actions, expose public resources and the environment to
irreversible harm affecting future generations, must rank as an
imaginative and judicially initiated effort. It introduces a new
dimension to the fundamental rights jurisprudence of the country
in its approach to the concept of burden of proof where an
allegation is made in the context of an Article 12(1) violation
affecting (generally) public resources and (specifically) the
environment, impacting on the concept of inter-generational

equity®.

opose truction of the judicial approach adding a new
ion to the Concept of Burden of Proof i dame
ts applications i e context of Article where public

“ Compare where a party secks an enjoining order or an interim injunction in a

Civil Case.

“ Compare and contrast the law on the burden of proof in Criminal jurisprudence.
% As articulated in Her Ladyshtps judgment, supra, referred to in this paper.
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ra the enviro t (specifical e
involved.

In civil cases, in an interim stage where a party seeks an enjoining
order/interim injunction, s/he would be required only to establish
principally a prima facie case, with no guarantee that such a party
could succeed at an ensuing trial, unless, on a balance of probabilities
(on evidence beingled at such an ensuing trial), such party is able to
establish the case.

In fundamental rights applications (including Article 12
allegations, where matters are determined judicially on affidavit
and documentary evidence with no scope — at present — for
adducing oral evidence), the standard in regard to the burden of
proof has long been established as the civil standard of a balance
of probabilities, which may not require even the citing of
precedents.

In criminal cases, the onus in regard to the evidential aspects has
been held to lie on the defence, which nceds no elaboration in

this paper.

It is in that background of the law relating to the concept of the
burden of proof that it is proposed to reflect upon and attempt to
construe the principal ratio and the antecedent principles
emerging from this judgment, viz: the Court’s reference to the
notion of a highest level of accountabilicy.

osed construction of t atio i ¢ case

Ordinarily in an Article 12 application, the burden to prove on a
balance of probabilities lies on the party invoking the Supreme
Court’s jurisdiction under Article 126 read with Article 17 of the
Constitution. However, it may now be contended that in a case
where the issue is in regard to Public Resources (generally), and
particularly in regard to the environment with its repercussions
on inter-generational equity, a party-petitioner is required only
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to place material before Court to establish a prima facie case, in the
nature of a mere evidential burden. The onuswould chenlic on the
respondent authorities to defend their actions to prove thac they
have not lacked in their accountability to the public.

n ion i —

Itis submitted with respect that Her Ladyship’s judgment provides
guidelines as to how future Courts ought to approach issues
impacting on public resources and inter-generational equity in the
context of Article 12 applications and the law relating to burden
of proof in that context.

5.2  Rodrigo v. $.I. Kirulapone and Others*'

This is another judicial expansion within the framework of Article
12 of the Constitution, balancing security concerns of the State
and citizen's rights.

Bricfly, the material facts of the case were thus: the petitioner was
stopped whilst driving his vehicle at a police checkpoint. Being
asked to produce his driving license, the petitioner had produced
a temporary driving license since the original had been lost and
the duplicate was in the process of being issued.

Having failed to procure a bribe, the police officer concerned had
abused the petitioner and asked him to leave immediately, whilst
retaining the temporary license. On reporting the matter to a
nearby Police Station, the petitioner had been asked to go back to
the checkpoint, where he was verbally abused and then taken into
custody on the basis that the documents pertaining to his
temporary driving license were a forgery. He was later handed
over to the Fraud Bureau, where he was detained overnight,
produced before the Magistrate on a charge of possessing a forged
temporary driving license and remanded.

512007 (1) ALR 1
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The magisterial inquiry revealed that the said documents were
genuine, and the petitioner was discharged. The petitioner invoked
the jurisdiction of the Supreme Court under Article 126 on the
basis that his fundamental rights under Article 12(1), 13(1) and (2)
and 14(1)(h) of the Constitution had been violated. Having regard
to the public interest involved in the matter in so far as the legality
of permanent barriers on public roads and checkpoints were
concerned, the Petitioner also moved Court for directions under -
Article 126(4) of the Constitution on certain specificissues touching
such publicinterest.

At the hearing, the version of the main officer concerned (1%
respondent), as against the petitioner’s version of the facts, was
rejected. Since directions on the basis of Article 126(4) had been
sought by the petitioner (as recounted above), the Defence
Secretary was made a party respondent by Court. On those
material facts, the matters for determination by Court were:

1. On the specific issue of the alleged violation of the
petitioner’s fundamental rights, whether the petitioner
was entitled to the declaration and compensation?

2. On the publicinterest issue, what directions Court would
consider as being appropriate to make in terms of Article

126(4) of the Constitution?

Propositions established in the decision

1. The petitioner not being stopped in connection with the
commission of any offence, the basis for the arrest and
subsequent detention ostensibly being for possession of a
forged temporary driving license stood refuted having
regard to Section 126(4) of the Motor Traffic Act on an
assessment of the conflicting testimony. The conduct of
the police officers concerned revealed a clear instance of
abuse of power, rampant dishonesty, corruption and
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misuse of the process of law that takes place at checkpoints;
furthermore, the Frauds Bureau had endeavoured to
perpetrate a fraud on the Court, thus entitling the
Petitioner to a declaration that his fundamental rights
guaranteed by Articles 12(1), 13(1) & (2) had been

infringed. :

. Anobstruction of a public road, which obstruction is not
for maintenance or repair, would be violative of a person’s
right to freedom of movement guaranteed by Article
12(1).

. Quite apart from the fact that the erection of virtually
mobile police stations partly obstructing public roads was
illegal, the material adduced by the respondent authorities
revealed that operating permanent ‘checkpoints’ cannot
serve any purpose from the perspective of national security
and safeguarding public order, thus resulting in a futile
exercise to delay and harass persons lawfully exercising
their fundamental right to the freedom of movement on
roads in the city of Colombo and the suburbs.
Accordingly, in order to ensure preservation of national
security against the intrusion of terrorist activity, the
support of all residents irrespective of ethnicity must be
enlisted by establishing citizen committees, shopkeepers’
committees and so on, linked with the police and security
personnel.

. In terms of Section 166(1)(a) of the Motor Traffic Act,
any prohibition or restriction of halting or parking of
motor vehicles on the highway or part of the highway in
any area has to be by order of the relevant local authority
read with Section 164(1)(a) of the said Act, which
empowers a police officer not below the rank of SP or
ASP to affix traffic signs only for the “temporary
regulation of traffic” Thercfore, permanent boards seen
in most streets purportedly “by order of SSP Traffic” are
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patently illegal and deny to the people the equal protection
of law guaranteed by Article 12(1) of the Constitution.

S. The obstruction of traffic on public roads and the
conscquential restriction of the freedom of movement
would be an infringement of the fundamental rights of the
citizens guaranteed by Article 14(1)(h) of the Constitution.
Intermittent stoppage of traffic to permit “VIP (Very
Important Persons) Movement” through such obstruction
as constituting security measures taken to safeguard any
person who is specially threatened should be effected with
minimum inconvenience to citizens who are exercising
the freedom of movement — which measures should in
any event be avoided at peak hours in as much as they cause
serious congestions, per se posing a threat to security.

Consequently, it is important to reflect on the primary concern
of good governance, and how governance impacts on purported
security concerns and connected socio-legal factors. The Supreme
Court decision exposes a plethora of ways that Sri Lankan society
suffers from the quality of governance.

a) Conduct of Police Officers in the case under
consideration, Re: Check Points

Regarding the conduct of police officers, the Court held that the.
evidence, “revealed a clear instance of abuse of power, rampant
dishonesty, corruption and misuse of the process of law that take
place at checkpoints.’ Is any further reflection needed?

b) The Frauds Bureau and its conduct

As the Court held the Frauds Bureau endeavoured to perpetrate a
fraud o the Court. Is any further reflection needed?

c) Power oflocal authorities and limited nature of powers
of SPs and ASPs on Principal roads — Impact of Article
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12 (1) of the Constitution

In terms of existing legislation, obstruction of a public road, is
permitted for maintenance or repair, which can be decreed only
by the relevant local authority for “temporary regulation of traffic”.
Yet we sec permanent boards in many streets and need to ask if such
action by SPsand ASPs — which is not for these stated purposes and
which is not temporary — may be illegal and unconstitutional? The
answer is provided in proposition 4 above by the Court itself. The
Court found such action illegal. Isany further reflection needed?

d) Mobile Police Stations (illegal for the reason highlighted
above) and what is done at checkpoints - Do they serve
national security and public order interests?

The Court pointed out that what is being done does not satisfy
the said interests, and results in the harassment of persons
exercising their freedom of movement.

¢) Terrorist Activity being a factor — how are the
competing interests to be balanced?

The Court acknowledged the “presence of terrorist activity”. What
measures ought to be taken to counter or combat such activity?

f) Citizens Committees and shopkeepers’ committees
(irrespective of ethnicity)

The Court suggested the creation of the aforesaid, reminiscent of
the Swiss model which, through the concept of direct people’s
participation in community concerns, has become a system much-
admired internationally. *

g) Intermittent stoppage of traffic to permit “VIP

2 See in this connection, The Swiss Constitution: Lessons for Sri Lanka, . de Almeida
Guneratne, CEPRA, 1995. ‘
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Movement” — the balance to be struck

The Chief Justice decreed, in proposition 5 above, thus:

...since the obstruction of traffic on public roads and consequential
restriction of movement would be an infringement of the
fundamental rights of the citizens as a guaranteed by Article 14(1)(h)
of the Constitution; intermittent stoppage of traffic to permit VIP
Movement though such obstruction as constituting security
measures taken to safeguard any person who isspecially threatened
should be taken with minimum inconvenience to citizens who are
exercising the freedom of movement, which measures should in
any event be avoided at peak hours in as much as they cause serious
congestions per se posing a threat to security. [Vide: in consonance

with recent judicial thinking in India ]

5.3  Dissanayake v. General Manager Railways and Others®
— Equal protection as opposed to equal violation of the

law

The petitioner had complained that X, who had no claim to have
participated at the level of National Sports (in as much as the
Petitioner also had no claim), had been given a promotion which
had been denied to the petitioner.

Was the Petitioner entitled to relief under Article 12(1) for
promotion?

Citing past judicial precedents as well as high academic authority
in relation to the concept of equality, the Supreme Court reiterated
the principle that the Petitioner, who demonstrably had no right
to promotion, could not sustain an application for relief on the
basis that X, who had been promoted, also could not have secured
the same.

%3 SC (FR) 256/2005, SCM 25.07.2007.
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The Court invoked the principle that equal protection of the law
does not “in terms of Article 12(1) ... provide for the equal
violation of the law,"** founded as it is on the manner in which the
principle of equality has been approached and interpreted
judicially across the globe over the years.

Itis submitted with respect that the said enunciation stands on an
unassailable footing. However, was not the Petitioner entitled to
have X's promotion quashed in the context of Article 12(1)?
Granted that Article 12(1) provides for equal protection but does
not provide for cqual violation of the law, though the petitioner
was not entitled to a promotion, was not he entitled to have X’s
promotion set aside, as X was also not entitled to the same?

Did not action on the part of the authorities concerned in granting
a promotion to X, who was shown not to be entitled to the same,
amount to arbitrary discrimination?, It is submitted that this
reasoning is ingrained in the principle of equality, acknowledged
by the Supreme Court itself when Justice Bandaranayake
articulated thus:

The purpose of the concept of right to equality is to
secure persons against intentional and arbitrary
discrimination....>

Consequently, the issue proposed to be raised in this analysis, in
the context of facts and the judicial approach in the instant case,
is the need to redefine the concept of a Fundamental Right in the
context of the Right to Equality in the first part of Arricle 12(1),
which decrees that “all persons are equal before the law...".

The Nexus with Arbitrary Discrimination

Clearly, as the facts revealed in the judgment itself, the actions on
the part of the authorities concerned were arbitrary in that, while

*At page 9 of the judgment (per Justice Shirani Band ;ranayakr.).
At page 9 of the judgment.
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not grantinga promotion to the petitioner, a promotion was granted
to X, despite neither party being entitled to a promotion. If so,
granted that under Article 12(1) the petitioner was not entitled to
seck a promotion, was the petitioner not entitled under Article
12(1) to have X's promotion (which was flawed and arbitrary) set
aside on the basis of reasoning linked to the Public Accountability/
Public Trust doctrine?

6. Judicial Protection by the Court of Appeal in regard
to rights pursued in the form of orders in the nature
of writs

rope ights

Heenatigala and Another v. Moratuwa Municipal Council and the
Urban Development Authority*

The petitioner had applied for approval of a plan to construct 2
boundary wall in the year 1987, which had been granted and
extended thereafter from time to time until 1996. However, the
application for further extension for the year 1997 was not granted,
for the reason that the Council had passed a resolution ro acquire
a strip of land from the petitioner’s land for road expansion,
although this strip had not been acquired to date. The petitioner
contended that it was unreasonable in the circumstances to refuse
the permission which was sought to construct the boundary wall.
Upholding this contention, the Court granted Mandamus,
directing the Council to grant approval to build the said boundary
wall, the same being her right to protect her land.

%CA 1246/1999, dccided on 18.01.2007.
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The duty related right for Mandamus

In most cases, the Court has insisted upon the burden on a
petitioner’s part to show a statutory duty before secking to vindicate
the enforcement of a right through Mandamus. It is submitted
with respect that this is an archaic view which has been departed
from even in the United Kingdom, a rights stressed trend having
been set in motion in several seminal House of Lords decisions
such as Ridge v. Baldwin®” and the Anisminic Case®*. Moreover, in
the specific context of Mandamus, as far back as the year 1762, Lord
Mensfield had articulated thus:

Therefore it (Mandamus) ought to be used upon
all occasions where the law has established no
specific remedy and where in justice and good
government there ought to be one.... if there be a
right, and no other specific remedy, this should
not be denied....”?

Then again, in R. v. Hanley Barrister®, Darling, J. had advised:

Instead of beingastute to discover reasons for not
applying this great constitutional remedy for
error and misgovernment, we think it is our duty
to be vigilant to apply it in every case to which,
by any reasonable construction, it can be made
applicable.®'

Reflecting upon those articulations in their judicial wisdom
sensitive to people’s grievances, is there justification or the need
for judicial voyages of discovery to extract a duty on the part of a
statutory public functionary once a property related right is shown
to exist?

¥ [1964] AC 40 (H/L).

% [1969] 2AC 47 (H/L).

% R. v. Barker [1762] 3 Burr 1265 and 1267.
“[1912) 3KB518.

¢ At p.529, ibid.
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The need however to establish a right in the first instance — for what?

It is submitted that what an aggrieved party has to show is the
existence of a right in him/her. And where would his/her right
come from? Theanswer to that lies in his/her common law rights,
utendi, abutends, frutendi.®* In the case under consideration, the
petitioner had only to show that s/he still possessed that bundle of
rights with no further onus to demonstrate a duty on the public
functionary concerned in as much as the right being established,
there was no further onus on the petitioner. The duty (so called)

was to follow once the right was established.

Onus and Burden of Proof on a Statutory (Public) functionary —
failure to discharge the same constituting a duty

It must follow then, that once a right is established, the onus must
be on the public functionary to show there is some legal
impediment to the vindication and enforcement of that established
right through Mandamus. Thus, in the instant case, it is from the
failure on the part of the Council to show that there was any

impediment to the granting of approval to construct a boundary
wall, that persuaded the Court to hold thar:

As the 1” Respondent (Council) has not shown any
legal impediment to grant approval, it is the duty
of the 1" Respondent (Council) to grant approval
10 the petitioner to build the said boundary wall

Consequently, the upshot of the Court of Appeal decision, as
perceived by this reasoning, is in harmony with the classical English
judicial articulations referred to above,* accentuated further by

€2 To use, enjoy and destroy.
© Per Justice Sri Skandarajah, at p.2 of judgment.
“nn 51 and 52 supra.
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the fact that the Court of Appeal is empowered to issue “orders in
the nature of writs (and not the so called ‘prerogative writs’ known
to the English law) flowing from the concept of sovercign power of
the people,”® on whose behalf the Court of Appeal owes its
constitutional existence.

and Others*

Upon Section 2 notice and 38 proviso (a) order being published
under the Land Acquisition Act, the petitioners (whose lands were
sought to be acquired by a Municipal Council for the specified
purpose of a 30 foot road expansion) were noticed to hand over
possession.

The petitioner resisted the acquisition on the basis that, as the
width of the main roads leading to and from the road which was to
be expanded was far less than 30 feet, no purpose would be served by
secking to widen the road in question.

n ubli — revi 2
Having reitcrated the well established principle that a court of law
cannot question whethera land is needed for a public purpose, this
being a matter of policy, the Court then added an implied rider in
that perhaps such policy could be reviewed only if mala fides could
be established. In the instant case, the petitioner alleged that the
acquisition had been initiated by a resident of the area who was
working with the Council, but the Court found that the petitioner
had failed to enumerate in detail cthe part played by that person to
influence the minister to acquire the land.’

The Court also found that the acquiring authorities had shown

“ Article 3 of the Constitution,
% CA 1622/2005, CA Minutes of 15.10.2007.
¢ Per Justice Sri Skandarajah.
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the urgency to acquire the land by plans and other means.
Accordingly, the application for Certiorari and Mandamus failed.

Employment Rights

The decisions selected for the purpose of this survey have enunciated
several principles.

Fernando and Others v. Wayamba Development Bank and 69
Others®

The Bank, in terms of a pre-issued circular setting out the requisite
criteria had called for applications for promotions. The petitioners
had complained that marks for educational qualifications had not
been given consideration and that if qualification had been
considered; they would have scored demonstrably higher marks
than some others who had been promoted.

It was also contented that the allocation of marks had departed
from the terms of the said circular; the petitioners founded their
case on the contention that allocation of marks at the interviews
had been based on subjective factors.

The matters for determination and the ensuing propositions
established in the decision may be reflected upon as follows.

Potency of Circulars issued by Statutory Functionaries

The Court found that the Regional Development Bank Act No.06
of 1997 did not specifically provide for schemes of appointment
or promotions. Thus, the circularissued was designed to facilitate
the effective discharge of the functions® of the Bank. Accordingly,
the Court held thar, without challenging the Circular itself, it was
not open to the petitioner to fault the allocation of marks based as it

were on subjective factors unless mala fides were alleged (which was
not the petitioner’s case).

8 CA 2254/2004, CA Minutes of 16.01.2007.
¢ At page 4 of the judgment, per Justice Sri Skandarajah.
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Departure from the terms of the Circular

The petitioners challenged the appointment on the basis that the
allocation of marks at the examination (100 marks each for the
two written papers) was contrary to the published criteria in the
Circular, which had provided for 120 and 80 marks respectively.
On this, the Court held that the said departure applied uniformly to
all the candidates™ and no prejudice therefore could have been
caused to any candidate by the departure’, prompting the Court
to hold that “the departure of this circular cannot be considered
ultra vires™

Equality provision in Article 12(1) in FR Applications and the
judicial mind in the context of Article 140

The judicial approach adopted by Justice Sri Skandarajah in the
context of Article 140 is reminiscent of how the Supreme Court
may have responded to an application before it for an alleged FR
violation under 12(1), which vindicates the judicial observation
made by Justice Mark Fernando that, “by entrenching fundamental
rights the scope of writs have been expanded made explicit in
Article 126(3)."

One last Reflection

The Court of Appeal decision provides useful criteria in regard to
the potency of circulars issued by statutory functionaries to
facilitate the effective discharge of their functions. However, it
would appear that one relevant issue addressed by Petitioners’
Counsel™ in regard to the petitioners’ complaint was not dealt
with in the judgment. This concerned the complaint that marks

7 At page 4 of the judgment, supra.
™ Ibid.

7 Jbid.

7 Supra, n 5p.

74 Mohan Peiris, PC (Presently the Attorney-General Sri Lanka).
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allocated for educational qualifications had not been given
consideration, which affected the petitioners’ relative scores, despite
the fact that the circular in question had allocated 20 marks for
educational qualification.”

Principle of Collateral Attack upheld

In the case of Chaturangav. University of Peradeniya and Others,”
a Selection Committee (after interviews) recommended the
appointment of the petitioner for the post of “Senior Lecturer —
Grade 11”. However, the University having verified the petitioner’s
requisite qualifications, the University Council decided not to
approve the recommendation but to re-advertise the said post. The
petitioner’s appeal to the University Services Appeals Board
(USAB) being successful, the petitioner sought Certiorari and
Mandamus against the University when it refused to implement

the USAB’s decision.

On the facts, it stood revealed that the petitioner lacked the
requisite qualification for the said post. Nevertheless, while the
petitioner’s counsel contented that the USAB’s decision was final
and binding, the University contended that, in as much as the
USARB had failed to make a valid decision, the same was void in
law. The question was whether the university was entitled to assail
the USAB’s decision collaterally without having sought to have it
set aside, as the petitioner’s application for relief was based on the
due implementation of the USAB's decision. The Court answered
this question in the affirmative, holding that the Court cannot
issue a writ of Mandamus compelling the 1" respondent
(University) to comply with an unlawful decision. His Lordship

Justice Sripavan” observed thus:

7 At p.5 of the judgment, supra. If Court had considered the same, could the
decision have gone the other way?

7¢ CA 1722/2005, CA Minutes of 27.09.2007.

77 With Justice Rohini Perera (agrecing).
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As a general rule, the Court will allow the issue of
invalidity to be raised in any proceedings where it is
relevant. Void Acts and decisions are indeed usually
destitute of legal effect; they can be ignored with
impunity; their validity can be attacked, if necessary,
in collateral proceedings; they confer no legal rights
on anybody. No legally recognized rights found on
the assumption of its validity should accrue to any
person even before the act is declared to be invalid or
set aside in a Court of Law.

Effect of the Judgment

As would be seen from the judgment, it was the USAB’s decision
which ultimately stood reviewed, the petitioner’s application for
relief being disallowed in the process. The USAB was not a party
to the proceedings. The case law in England” reveals thatitis not
an easy task to discern the type of cases where collateral
proceedings ought to be permitted. While on the one hand, a
decision may be challenged collaterally by way of a defence to a
criminal charge or by way of a defence to a demand for some
payment,” it has not been allowed where there is some unknown
flaw in the appointment or authority of some officer or judge.®® In
the latter case, the acts of the officer or judge may be held to be
valid in law even though his own appointment is invalid and in
truth he has no legal power at all.*

However, the Court of Appeal ruling departs company with either
of the aforementioned classes of case. There was no unknown
flaw where his recommendation for appointment was concerned.

He simply did not possess the requisite qualification. He had not

7 See, Wade and Forsythe, Administrative Law, (9™ ed), Oxford University Press,
2005, pages 282-288.
” lbid.

% At p.285, op.cit. Wade. '
% Ibid, at pp285-286 where the law has been compelled to recognize a concepr of
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assumed office in his new post. Thus, it was open for the
University to challenge the USAB’s decision collaterally, which
it had ignored.

However, given the fact that, the USAB is a statutory authority
established by Parliament, the University’s decision to have ignored
its ruling respectfully remains a matter for regretful reflection.

ts arising in a erci vi t

In Sunderakaran v. Bharathi**, the Supreme Court had held that
“...alicense has a money value and was a vested right in property.”
This principle has been applied to liquor licenses, gem licenses
and the like. In CA 1447/2005% the Pradeshiya Sabha in question
had, without even a prior hearing, purported to temporarily
suspend and cancel the license granted to the petitioner to
construct a transmission tower which the petitioner had obtained,
having got clearance from all the requisite authorities. The letter
from the Pradeshiya Sabha which purported to cancel the license
had, however, stated that there had been a breach of the peace and
a public outcry concerning the construction of the tower.

Justice Sri Skandarajah issued a writ of Certiorari quashing the
said temporary suspension and cancellation of the license, having
observed that a public outcry is not a ground on which a binding
permit could be cancelled. He stressed the need for the petitioner
to have been afforded a hearing before the said decision to cancel
the petitioner’s license (or permit).

usto learance of goods

Wasana Trading Lanka (Pvt) Ltd v. Jayathilaka, DG of Customs

*2[1989] 1 SLR 46, per Justice A.R.B. Amerasinghe.
¥ CA Minutes of 16.10.2007.
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and Another™ concerned a case where the customs authorities
had refused to accept the import documentation from che
petitioner, who had imported a vehicle for commercial purposes.
He had submitted the documents with a duly completed bill of
entry (Customs Goods Declaration form (CUSDEC)) for
payment of customs duty. Section 47 of the Customs Ordinance
provides the particulars that are required to be furnished in the
CUSDEC, which are not confined to the description of goods.
Section 10 contemplates the requirement of Harmonized
Commodity Description and Coding System (HS Code) in the
CUSDEC for the purpose of classifying goods and determining
duty. In as much as the aforesaid provisions revealed chat the
classification of goods under the HS Code is not an expression
of existing facts but an opinion, the question was whether the
Customs authorities could lawfully refuse to accepr the bill of
entry on the ground that they did not agree with the
classification of goods made by the importer (declarant).
Answering the said question, the Court® held the view that:

..the Director General (of Customs) or for that master
any other person cannot force the declarant to enter
a different HS Code in the CUSDEC... be cannot
refuse to accept the bill..*¢

duty relate

The nexus between duty and right thus stood revealed in the case.
Once the declarant submitted the relevant documents duly filled

according to his opinion, he acquired a right imposing a dury on
the Director General to accept the same.

W W e evi e i ed?

Duty to be levied by the Director General of Customs beinglinked

" CA 1081/2005, CA Minutes of 20.09.2009.
* Per Justice Sri Skandarajah.
% At p.7 of the judgment.
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to the HS Code, how then was the Director General to levy the
requisite duty? Answering that question, the Court was of the
view that, first, the declarant must be given a hearing (which had
not been done) and second, once that procedural step had been
complied with, the Director General by an order could ask the
declarant (importer) to pay the duty corresponding to the HS
Code determined by him.

The Court also noted that, “Even if a determination is made by
the Director-General of Customs after giving a hearing the HS
Code is different from the HS Code given in the CUSDEC the
declarant cannot be asked to correct the CUSDEC to include the
HS Code as determined by the Director General®.

It is for that reason that the Court at an interim stage had granted
relief in the following terms:

Court issues an interim relief directing the 1% to
7* Respondents to accept the duty difference
between the categorizations claimed by the
Petitioner and the categorizations claimed by the
customs authorities by way of an irrevocable bank
guarantee acceptable to the customs.

Upon furnishing the required bank guarantee on
the difference in the duty, the 1* to 7
Respondents are directed to release the vehicle.

t thoriti mi judici

The said logical and practical formula suggested by the Court (by

its order) at that interim stage was disregarded by the customs
authorities, viz:

The customs authorities acted in total disregard
of this order, submitted in their objection at

¥ For the declaration (CUSDEC) is the importer’s expression of opinion.
1361



_ Judicial Protection of Human Rights
paragraph 17 as follows.

That your Lordship’s Court has made an order
on 8.10.2005, ordering the release of the vehicle
and directing the Petitioner to pay the difference
between the amount claimed by the Petitioner
as correct, and that claimed by the Customs
Department. However, the Petitioner did not
make the relevant declaration in order to clear
the said vehicle. Without a CUSDEC being
completed imported goods cannot be cleared.

eral’s De e i C

The Director General of Customs (as the judgment reveals) had
been represented in Court by the Attorney-General. Objections
in question surcly were drafted and filed on behalf of the Director-
General by the Attorney-General. Although the Court did not
make a pronouncement to that effect, it should be clear that the
Attorney-General's Department itself had acted in defiance of an
order of a superior court of record in the country.

C c C

The judgment of His Lordship Justice Sri Skandarajah not only
captures the letter and spirit of the provisions of the Customs
Ordinance in relation to an importer’s rights gis-g-vis
corresponding duties devolving on the Authorities concerned
(both procedurally and substantively) buc also draws attention to
the need for public functionaries to comply with Court orders.”

* Sece also to a like cffect, the judgment of Justice Sri Skandarajah in CA 2093/
2005, CA Minures of 01.10.2007.
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rising i n of locall vehicl

imported second hand parts

The petitioner company had entered into an agreement with the
Board of Investment of Sri Lanka (BOI) to carry ourt a project to
assemble vehicles by using imported second hand components
duty free and for sale in the local market. There was, however, a
registration fee for vehicles assembled locally utilizing new parts
made by ministerial regulation, but not second hand parts. It was at
a point of time when the petitioner was carrying out a project to
assemble vehicles by using imported second hand parts for sale in
the Jocal market that the present dispute had arisen. In an carlier
connected fundamental rights application, the Supreme Court had
determined that, the petitioner’s motor vehicles could be registered
without an additional fee. The Minister (representing the
¥ government), having permitted the registration of locally
assembled vehicles using second hand parts to any industry
registered with the BOI or the Ministry of Industries, had sought
to resile from thar position by seeking refuge in a gazette regulation
(P31). This, in effect sought to impose additional financial
burdens on the class to which the petitioner had fallen on the
strength of an earlier gazette regulation (P25), which had been a

clear public assurance that vehicles could be assembled locally
utilizing used components.

On these facts, the petitioner company had sought an order in

terms of Article 140 of the Constitution against the said regulation
contained in (P31).

fA nse

In Her Ladyship’s Justice Rohini Perera’s judgment,® the reasons
adduced and the attendant principles emanating therefrom

granting the relief sought by the petitioner company are
noteworthy.

* Justice Sripavan (P/CA) agrecing,
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By his carlier regulation (P25), the minister had held out that the
petitioner could assemble vehicles using used parts and by the
minister’s subsequent regulation (P31) he had sought to resile from
the same without any justification.”

Thus Her Ladyship holds:

The protection of substantive legitimate expectation
is based on the notion of (un )fairness resulting from
an abuse of power. Here too, what the respondents

had engaged in was illegal®*

The Court found that, notwithstanding what had been held out
in the carlier regulation (P25), in seeking to resile from it by way
of a subsequent regulation (P31), the Minister had acted contrary
to the petitioner’s legitimate expectations, which Her Lordship
holds amounted toan abuse of power. Even an executive fiat based
on a change of policy cannot override a citizen's legitimate
expectation.”

e principle of Estoppel i i — an interlink with the
C cgitimate expectatio

Having noted that the doctrine of estoppel was applicable to public
authorities although it cannot legitimate u/tra vires action, the
Court saw no basis to work on such a qualification, viz: as noted
by Court:

By regulation P25, registration of locally
assembled vehicles using second hand parts was
permitted. Therefore, it implied that what was

% The reader will note therefore the arbitrariness of such decision.
*!At page 13 of the judgment.
%2 Sec judicial thinking at p.15 of the judgment.
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registered was lawfully constructed.
Consequently, the construction of that vehicle
was impliedly recognized as legal. The regulation
published by P31 made the construction of
vehicles utilizing second hand parts illegal. The
said regulation also denied the Petitioner the
registration of locally assembled vehicles.
Consequently, P31 breached the Petitioner’s
legitimate expectation that he could assemble
vehicles locally utilizing used components and
register such vehicles.

Consequently the Court issued Certiorari quashing the impugned
regulation (P31).

7 Conclusion

In the context of the fundamental rights chapter, the following
issues formed the core of the foregoing survey: use of natural
resources and their impact on the national environment and
intergenerational concerns; the manner in which statutory
authorities ought to strike a balance berween concerns of national
security and citizen’s freedom of movement; and good governance
tenets that must be followed in the execution of statutory/
constitutional authority in matters of appointment/promotion to

public office.

In regard to Arricle 11 along with Article 13 issues read with
Article 12(1), while the case of Dbarmawardene v. Constable
G‘f”ﬂtbilaka and Others™ is scen as making innovative judicial
strides in a sensitive approach to socio-legal realities that exist on
t_hc ground,™ in casting liability for payment of compensation,
linked to a concepr of institutional liability. The case of Danapala

” Sﬂ’P"q_

% Gives the practice of unregulated three wheeler traffic in busy areas and police
response thereto.
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Maturage”, in this writer’s view, constitutes a decision (even
though its treatment of the facts in regard to an allegation based
on Article 13(2) is defensible) which falls short of assessing an
allegation based on Article 11.

In so far as orders in the nature of writs are concerned, the survey
reveals how existing property rights, other proprietary rights
having money value, alleged claims relating to right to office and
rights operating within the commercial environment have been
responded to by the judiciary.

On a comparison of the matters dealt with by the Supreme Court
within the framework of the fundamental rights chapter in the
Constitution and the Court of Appeal in the context of ordersin
the nature of writs under Article 140, it can_be seen that hardly
any line of division in terms of the scope of judicial supervision of
public authorities vested in the two highest Appellate Courts can
be drawn.”® The Rule of Law provides the fundamental broad
premise for judicial review, directly, under Article 12(1) of the
Constitution in fundamental rights applications by the Supreme
Court and indirectly by the Court of Appeal, by reason of the fact
that, by entrenching fundamental rights in the Constitution, the
scope of writs has been enlarged as made explicit in Article

126(3).”

It is noteworthy that the Court of Appeal (in an order handed
down by Her Ladyship, Justice Rohini Perera) in the year under
consideration, has taken judicial cognizance of the refreshing
constitutional culture brought about by the link between
fundamental rights and orders in the nature of writs in the
Constitution of Sri Lanka, wherein Her Ladyship observed:

"N 6, supra.

% Subject however to the provisions brought under the 17* Amendment to the
Constitution, for example, decisions of the National Policc Commission and the
Public Services Commission being taken out of the jurisdictional purview of the
Court of Appeal.

¥ WK.C. Pererav. Prof Edirisingbe, supra, nn 5 and 73.
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And now it is accepted that judicial review is not
founded on the doctrine of ultra vires alone, but is

premised on the Rule of Law >

What, then, does the Rule of Law decree? To start with, it
presupposes the Rule of Reason. Consequent thereto would
follow the Wednesbury Rules relating to reasonablencss,
transparencyand good governance, absence of arbitrary and abuse
of power and/or discretion.

Consequently, it is a matter for forensic lament should the Court
of Appeal ask, in an application for an order in the nature of a
writ, what statutory provision is being relied upon to support a
case based on unreasonableness? Likewise, if the Court of Appeal
were to ask for a link to be established between a statutory right
on which a case based on legitimate expectation? A petitioner
would not be able to do so. His or her premise would be the Rule
of Law and its concomirants.

These concerns are being raised on account of some recent
decisions of the Court of Appeal.”

One final reflection in the conclusion is warranted. This concerns
the manner in which statutory authorities who are presumed to
hold office in trust for the public have been discharging that trust
during the year in review.

The Police

His Lordship the Chief Justice, in Rodrigo v. SI Kirilapone,'™
observes in regard to the conduct of certain police officers thus:

" Vide CA 944/2006 (writ), CA Minutes of 28.09.07 (with His Lordship Justice
K. Sripavan P/CA, as His Lordship then was concurring).

#¥Which have not been commented upon here for the scope of this paper is confined
to the year 2007.

19 Supra, n. 43.
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Having got the petitioner within their full control,
they obviously decided to teach the petitioner a
lesson by concocting a charge of using as genuine a
Jorged document and referred the matter to the fraud
Bureau for further harassment."

In the same case, His Lordship had this to say in regard to
‘checkpoints’ that have come up in the name of national security.
“The facts presented to us reveal a clear instance of the abuse of
power, rampant dishonesty and corruption and also misuse of the

process of law that take place at ‘checkpoints’ that have sprouted
” 102

up.

The Frauds Bureau .
Morecover, as His Lordship noted, “it appears that, the Frauds

Bureau has acted true to its name and has endeavored to perpetrate
- a fraud on the Court.”'®

Certain Police Officers’ conduct was yet again a matter for judicial
comment in Dharmawardana v. Constable Gunatithilake and
Others, in the judgment handed down by Justice N.E.

Dissanaike'™,

veral Public Functionaries who i
Environment

Her Ladyship Justice Tillekewardene’s judicial exposition in
Wijebanda's Case'® questions the conduct of several statutory
functionaries and how they have been derelict in regard to the
public trust they are charged with.

Authorities — And the Attorne v 2
Then again, the Court of Appeal in its judgment handed down

"' Acp.11,2007 (2) ALR.

192 At p.12, ibid.

' At p.11 of the Report, supra.
14 Supra.

' Supra, n 34.
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by Justice Sri Skandarajah in the Wasana Trading Lanka Case'*

saw occasion to admonish the Customs authorities for having acted
in total disregard of an interim order made by the Court.'” Given
the fact that the objections filed by the Director General of Customs
had demonstrably been filed on his behalfby the Attorney-General’s
Department, that professional disregard to the Court’s order must
fall fairly and squarely on the said Department as well.

Whither the state of Human Rights, Good Governance and the
Rule of Law?

These regretful features in the fabric of administrative governance
in the country must be addressed sooner than later. True,
hopefully, the judicial march in regard to protection of human
rights will continue, though (respectfully) even the said march
may require more proactive and ‘rights-conscious’ initiatives ifone
were to read between the lines in some of the decisions surveyed
in this paper. But, the immediate concern is for a clarion call to
improve the quality of administrative and/or executive
governance, for otherwise, the judicial march in protecting human
rights might well be rendered a matter reduced to mere paper; as
has been the case in recent times where even Court orders have
not been complied with. Should this trend continue the Rule of
Law would stand replaced by Rule of Executive arrogance, like
rock being reduced to sand.

L

1% Supra, n. 76.
197 At p.9 of the said judgment, supra.
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ENFORCED DISAPPEARANCES: THE
LEGITIMACY OF THE LAW IN GRAVE
HUMAN RIGHTS VIOLATIONS |

Kishali Pinto-Jayawardena

1. Introduction

For decades, the basic concept of the legitimacy of the law in
enforcing the accountability of the Sri Lankan State has been
severely undermined by a persistent political rationale that has
unequivocally rejected the notion of legal accountability, both
during emergency as well as during periods of relatively normal
functioning. While a4 hoc and emergency powers of state agents
have often extended beyond the acceptable norm, the framework
of accountability (investigative, prosecutorial and legal) has
remained stubbornly pre-colonial and wholly unable to deal with
endemic patterns of abuse of power. Advanced concepts such as
command responsibility and victims’ participation in trial
processes that have come to be accepted as sine qua non by trial
systems dealing with complicated questions of service
responsibility during times of war, are yet completely alien to Sri
Lanka’s domestic legal system.

Two youth insurrections in the South and an ongoing conflict in
the North/East provided an casy justification for successive

" Lawyer/Legal Consultant; Deputy Director and Head, Civil and Political Righes
programme, Law & Society Trust; editorial consultant & rights columnist, The
Sunday Times, Colombo
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governments to maintain that a state of emergency is absolutely
necessary in dealing with threats to the State. Post independence,
emergency laws have restricted the right to life and personal
liberties, the right to conduct public meetings as well as imposed
severe press censorship and curtailed the rights to assembly and
association of trade unions. Framed within a pervasive culture of
impunity for state agents who commit violations under cover of
the emergency regime, the resultant impact of such terror and
counter-terror on thousands of Sinhalese, Tamils and Muslims has
been great. In particular, the enforced disappearances of
individuals have been a singular phenomenon.

Thus, the imbalance between powers exercised by the State on
the one hand and the absence of legal accountability on the other
has resulted in a profound failure in securingjustice for victims of
human rights violations in Sri Lanka. The cynical political
subversion of constitutional mechanisms established to restore
public confidence in the independence of key monitoring bodies
such as the National Human Rights Commission (NH RCQC), the
National Police Commission (NPC) and the Judicial Service
Commission (JSC)! has meanwhile taken away even the proverbial

I The 17* Amendment to the Constitution, passed unanimously in Parliament in
2001, atcempted to redress a heavily politicised process of appointments to
important posts in the public service, including that of the Inspector General of
Police, the Attorney General and the Chief Justice as well as a number of
constitutional commissions. It was mandated that the appointments be made by
the President but subject to the nominations being approved by a ten member
Constitutional Council (CC) consisting of eminent non-political public
personalities as well as political leaders from the government and che opposition.
The CC functioned during its first term only (2002-2005) and was unable to set
up the new Elections Commission due to inability to agree with then President
Chandrika Kumaratunge on the choice of its Chairman. In 2005, the CC became
wholly non-functional due to a virtual political conspiracy between members of
the smaller political parties refusing to agree on one remaining nomination to the
CC and President Mahinda Rajapakse refusing to make the appointments of the
nominations already sent to him until this one remaining member was also
nominated. A strong argument by constitutional experts that the quorum of the
CC was already satisfied and the spirit of the constitutional amendment ought to
be adhered to by bringing the CC into being was ignored by President Rajapakse,
who thereafter made his own appointments, consisting, for the main parr, of
personal friends and political loyalists who had licle human rights standing in the
community.
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fig leaf of adherence to constitutional norms. When such manifest
contempt for the Constitution is exhibited by political rulers, how
can the country place any faith in the relevance of the rule of law
to their lives? How can the people continue to have confidence in
legal and prosecurorial processes in respect of even ordinary
violations of human rights, leave aside extraordinary violations
such as enforced disappearances? On an eminently practical level,
moreover, the capacity of the NHRC and the NPC (who should
have played avital role in preventing gross human rights violations
in the current intensification of the conflict) to deal with their
constitutional and statutory mandates has been diminished by the
members lacking constitutional validity in their appointments.

From an allied perspective, the increased conservatism of judges
in recent times, their rejection of those same international
standards of rights protection that were once fairly consistently
incorporated into domestic law as part of a liberal jurisprudence
on rights by their judicial predecessors? and indeed, the erosion
of the independence of Sri Lanka’s judiciary,® has resulted in the
negation of even the small victories that were won earlier in the
name of justice. Overall, this has resulted in the turning away of
victims from formal mechanisms of legal accountability which have

* Nallaratnam Singarasa v Attorney General and Others, S.C. SpL (LA) No. 182/
99, SCM15.09.2006, judgment of Chicf Justice Sarath N. Silva declaring that the
Presidential act of accession to the First Protocol to the International Covenant
on Civil and Political Rights was an unconstitutional exercise of legislative power
as well as an cqually unconstitutional conferment of judicial power on the
Committee, which was thereby conferred the power to determine rights violations
in individual communications. The views of the Committee in this regard were
determined to be of no force or effect within Sri Lanka. This decision of the Court
has proved to be extremely inimical to the domestic impact of the Committec’s
decisions and reduces rights of the individual in favour of an obsolete notion of
state sovercignty.

?See report by the United Nations Special Rapporteur on the Independence of the
Judiciary in April 2003 to the UN Commission on Human Righes (E/CN.4/2003/
65/Add.1 25, February 2003) and among several relevant press releases of the
Special Rapporteur, sce releases dated 27 February 2003 and 28 May 2003. See
also Report of the International Bar Association, 2001, “Sri Lanka: Failing to
protect the Rule of Law and the Independence of the Judiciary.”
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failed, by and large, to give them justice. In turn, this has created a
vacuum of public confidence in institutions meant to protect the
rule of law and aggravated a dangerous sense of individual and
collective isolation.

Keeping these preliminary reflections in mind, this chapter
examines the manner in which the Sri Lankan legal system has
failed in its responses to securing accountability for grave human
rights violations. It pursues the need for the legal recognition of
the right to life and an incorporation of the crime of enforced
disappearances. Particularly (and for the first time in legal writings
in this country) it analyses specific judgments of the High Court
handed down in regard to prosecutions for enforced
disappearances and uses this analysis to illustrate overall
deficiencies in the relevant legal framework as well as prosecutorial

policy.

The common factor in relation to all these processes has been the
inability to offer reconciliation for victims. The absence of a
constructively interlinking relationship berween the law/ formal
legal bodies and commissions of inquiry set up ostensibly to
inquire into such violations is singular in this regard.

2. Sri Lanka’s Obligations in terms of International Law
Standards

“Enforced disappearance” is considered to be the arrest,
detention, abduction or any other form of deprivation of
liberty by agents of the State or by persons or groups of persons
actingwith the authorization, support or acquiescence of the
State, followed by a refusal to acknowledge the deprivation
of liberty or by concealment of the fate or whereabouts of the
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disappeared person, which places such a person outside the
protection of the law.*

The comparative definition in the Rome Statute has an additional
element in that it applies to the acts of a political organisation as
well as that of the State.* Commenting on this departure, the
Working Group (WG) on Disappearances has established that,
for purposes of its work, enforced disappearances are only
considered as such when the act in question is perpetrated by state
actors or by private individuals or organized groups (e.g.
paramilitary groups) acting on behalf of, or with the support, direct
or indirect, consent or acquiescence of the Government.®

In so far as Sri Lanka is concerned, the accession to the

% Article 2 of the International Convention for the Protection of all Persons against
Enforced Disappearances, adopted on 29 June, 2006. The Convention reflected
settled international law in this regard. Sce the assertion that enforced
disappearances “constitutes an offence to human dignity, a grave and flagrant
violation of human rights and fundamental freedoms [...] and a violation of the
rules of international law” in Resolution 49/193 of the General Assembly, adopted
23 December 1994 and also resolutions 51/94 of 12 December 1996 and 53/150
of 9 December 1998. See article 1, paragraph 2 of the UN Declaration on the
Protection of All Persons from Enforced Disappearances, G.A. res. 47/133,47 UN.
GAOR Supp. (No. 49) at 207, UN. Doc. A/47/49 (1992), adopted by General
Assembly resolution 47/133 of 18 December 1992 (hereafter the Declaration) and
in particular, the Inter-American Court of Human Rights, decision dated 14 March
2001, in the Case of Barrios Altos (Chumbipuma Aguirre and others v. Pers),
paragraph 41.

S‘Enforced disappearance of persons”means the arrest, detention or abduction of persons
by, or with the authorization, support or acquiescence of a State or a political
organization, followed by a refusal to acknowledge that deprivation of freedom or to
give information on the fate or whereabouts of those persons, with the intention of
removing them from the protection of the law for a prolonged period of time. Article
7, paragraph 2 (i) of the Rome Statute of the International Criminal Court
(hereafter the Rome Statute). Text of the Rome Statute circulated as document A/
CONE.183/9 of 17 July 1998 and corrected by procés-verbaux of 10 November
1998, 12 July 1999, 30 November 1999, 8 May 2000, 17 January 2001 and 16
January 2002, The Statute entered into force on 1 July 2002.

¢ See General Comment of the WG.
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International Covenant on Civil and Political Rights (ICCPR)’
has meant that the prohibition imposed by this treaty against
enforced disappearances applies directly to state obligations in
international law. Enforced disappearances represent a clear breach
of various provisions of the Covenant, including the right to liberty
and security of person (article 9), the right not to be subjected to
torture or to cruel, inhuman or degrading treatment or
punishment (article 7), and the right of all persons deprived of
their liberty to be treated with humanity and with respect for the
inherent dignity of the human person (article 10). Ir also violates
or constitutes a grave threat to the right to life (article 6).°

According to the jurisprudence of the Committee and that of the
Inter-American Court of Human Rights, the State party has a
responsibility to investigate the disappearance in a thorough and
effective manner, to bring to justice those responsible for
disappearances, and to provide compensation for the victims’

7 Sri Lanka acceded to the International Covenant on Civil and Political Rights
(referred to hereafter as the Covenant or 'ICCPR’) on 11 June 1980 (entry into
force on 11 Seprember 1980) and the First Optional Protocol to the ICCPR on 3
October 1997 (entry into force on 3 January 1998).

YCelis Laureano v. Peru, Case No. 540/1993, Views adopted on 25 March 1996.
Also, Bleier Lewhoff and Valisio de Bleier vs. Uruguay Case No. 30/1978, Views
adopted on 29 March 1982 and the Concluding Observations of the Human Righrs
Committee - Burundi, of 3 August 1994 (United Nations document CCPR/C/
79/Add 41, par. 9).
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families.? In one Communication of Views against the Sri Lankan
State,'° the principle that the army is indisputably an organ of that .
State and an enforced disappearance at the hands of any member
of the army is imputable to the State party, was affirmed by the
Committee in no uncertain terms." The petitioner argued that
the State party had failed to investigate effectively its responsibility
as well as the individual responsibility of those suspected of the
direct commission of the offences. It had given no explanation as
to why an investigation was commenced some ten ycars after the

*Sanjuan Arevalo v. Colombia, Case No. 181/1984, Views adopted on 3 November
1989; Avellanal v. Peru, Case No. 202/1986, Views adopted on 28 October 1988;
Mabaka Nsusu v. Congo, Case No. 157/1983, Views adopted on 26 March 1986;
and Vicente et al. v. Colombia, Case No. 612/1995, Views adopted on 29 July 1997;
sce also General Comment No. 6, HRI/GEN/1/Rev.1 (1994), para. 6. See also,
Concluding Obscrvations of the Human Rights Committec on the third periodic
report of Sencgal, 28 December 1992, CCPR/C/79/Add.10; see also Baboeram v.

Surinam, Case No. 146/1983, Views adopted on 4 April 1985 and Hugo Dermit v.

Uruguay, Case No. 84/1981, Views adopted on 21 October 1982.

1°The Human Rights Committee has, up to date, delivered eleven communications
of views against the Sri Lankan State; Anthony Michael Emmanuel Fernando v Sri
Lanka, CCPR/C/83/D/1189/2003,adoption of views, 31-03-2005; Nallaratnam

Sinbarasa v Sri Lanka, CCPR/C/81/D/1033/2001, adoption of views, 21-07-

2004; S. Jegatheeswara Sarma v Sri Lanka, CCPR/C/78/D/950/2000. adoption

of views, 16-07-2003; Jayalath Jayawardena v Sri Lanka, CCPR/C/75/D/916/

2000, adoption of views, 22-07-2002; Victor Ivan Majuwana Kankanamge v Sri
Lanka, CCPR/C/81/D/909/2000, adoption of views 27-07-2004 and Sister
Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the Third Order of
Saint Francisin Menzingen of Sri Lanka v Sri Lanka, CCPR/C/85/D/1249/2004,

adoption of views, 21-10-2005. Sundara Arachchige Lalith Rajapakse v Sri Lanka,

CCPR/C/87/D/1250/2004, adoption of views, 14-07-2006, Raththinde

Katupollande Gedara Dingiri Banda vs Sri Lanka, CCPR/C/D/ 1426/2005,

adoption of views 26-10-2007, Dissanayake Mudiyanselage Sumanaweera Bandav

Sri Lanka CCPR/C/93/D/1373/2005, adoption of views 22-7-2008, Vadivel
Sathasivam and Parathesi Savaswathi v Sri Lanka CCPR/C/93/D/1436/2005,

adoption of vicws 8-7-2008, Soratha Bandaranayake v Sri Lanka CCPR/C/93/

D/1376/2005, adoption of views 24-7-2008. However, there has been no

implementation of these Views by the Sri Lankan Government.

WSarma v Sri Lanka, Case No 950/2000, Views adopted on 31, July 2003,

approvingof the Velasquez Rodriguez Case (1989), Inter-American Coure of Human

Rights, Judgment of 29 July 1998, (Ser. C) No. 4 (1988). The case concerned 2

complaint filed by a father from Trincomalec, whose son had disappeared in army

custody in 1990. The facts before the Committee were declared to disclose a

violation of Articles 7 and 9 of the ICCPR with regard o the petitioner’s son and

article 7 of the ICCPR with regard to the petitioner and his wife.
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disappearance was first brought to the attention of the relevant
authorities. Morcover, the investigation did not provide
information on orders that may have been given to the low ranking
officers regarding their role in search operations, nor did it consider
the chain of command.

It had not provided information about the systems in place within
the military concerning orders, training, reporting procedures or
other process to monitor the activity of soldiers which may support
or undermine the claim that the superior officers did not order
and were not aware of the activities of their subordinates. It was
alleged that there were striking omissions in the evidence gathered
by the State party. Thus, the records of the ongoing military
operations in this area in 1990 had not been accessed or produced
and no detention records or information relating to the cordon
and search operation were adduced. Even though indictment was
filed against the junior army officer found responsible, key
individuals were not included as witnesses for the prosecution,
despite the fact that they had already provided statements to the

authorities and could have provided testimony crucial to the case.

In counter, the government contended that this disappearance was
an isolated act initiated solely by a minor officer without the
knowledge or complicity of other levels within the military chain
of command. This was a position that was rejected by the
Commicttee.” Further, it was opined that it is implicit in article 4

? Where the violation of Covenant rights is carried out by a soldicr or other official
who uses his or her position of authority to execute a wrongful act, the violation is
imputable to the State (sec Caballero Delgado and Santana Case, Inter-American
Court of Human Rights, Judgment of 8 December 1995 (Annual Report of the
Inter-American Court of Human Rights 1995 OAS/Ser.L/V 111.33 Doc.4); Garrido
and Baigorria Case, Judgment on the merits, 2 February 1996, Inter-American
Court of Human Rights) even where the soldier or the other official is acting beyond
his authoriry, if it provided the means or facilities to accomplish the act. Even if,
and this is not known in this case, the officials acted in dircct contravention of the
orders given to them, the State may still be responsible. Timurtas v. Turkey, European
Court of Human Rights, Application no. 23531/94, Judgment of 13 June 2000;

Ertak v. Turkey, European Court of Human Rights, Application no. 20764/92,
Judgment of 9 May 2000.
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(2) of the Optional Protocol that “the State party has the duty to
investigate in good faith all allegations of violation of the Covenant
made against it and its authorities.”"* The State party was directed
to expedite current criminal proceedings against individuals
implicated in the disappearance and to ensure the prompt trial of
all persons responsible for the abduction. It was also put underan
obligation to provide the victims with an effective remedy,
including a thorough and effective investigation into his
disappearance and fare, his immediate release if he is still alive,
adequate information resulting from its investigation and adequate
compensation for the violations suffered by him and his family.
An interesting part of the Committee’s decision was the reiteration
of an earlier held view that the enforced disappearance in issue
amounted to a violation of Article 7, ICCPR, namely the right to
freedom from torture or to cruel, inhuman or degrading treatment
or punishment." In addition, the violation of Article 7 of the
Covenant in respect of the parents themselves centered on the
“anguish and stress” that they had suffered as a result of his
disappearance and the continuing uncertainty concerning his fate
and whereabouts."

Concerns have also been expressed in the treaty based periodic
reporting procedures regarding inaction by the Sri Lankan State,
orits inability, to identify the perpetrators responsible for the large
numbers of enforced or involuntary disappearances of persons.
Taken together with the reluctance of victims to file or pursue
complaints, this has been observed ‘to create an environment that

"* Bleier v.Uruguay, Casc No. 30/1978, adopted on 24 March 1980, para 13.3. In
regard to the continuing nature of the act, it was pointed out in Sarma that enforced
disappearances “shall be considered a continuing offence as long as the perpetrators
continuc to conceal the fatc and whereabouts of persons who have disappeared
and these facts remain unclarified.” Article 3 of the Inter-American Convention
on the Forced Disappearance of Persons, which states that the offence of forced
disappearance “shall be deemed continuous or permancnt as long as the fate or
whercabouts of the victim has not been determined,” was also referred to.

" Quinteros v. Uruguay, Case No. 107/1981, Views adopted on 21 July 1983.

% ibid. In Quinteros, the Committee considered that the family members of the
disappeared were also victims of all the violations suffered by the disappeared,
including Article 7.
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is conducive to a culture of impunity’ '¢

3. The Crime of Enforced Disappearances in
International Law

Article 4 (1) “All acts of enforced disappearance shall be
offences under criminal law punishable by appropriate
penalties which shall take into account their extreme

. »17
SEriousncss.

The criminal offence in question starts with an arrest, detention
or abduction against the will of the victim, which means that the
enforced disappearance may be initiated by an illegal detention
or by an initially legal arrest or detention. That is to say, the
protection of a victim from enforced disappearance must be
effective upon the act of deprivation of liberty (whatever form
such deprivation of liberty takes) and must not be limited to cases
of illegitimate deprivations of liberty. The emphasis on the need
for disappearances to be recognised as a crime is reflected in other

16 In Concluding Observation No 10 of the UN Human Rights Committee
(CCPR/CO/79/LKA) Human Rights Committee, seventy ninth session,
November 2003. Though the Commirttee directed that Sri Lanka should respond
on this particular question together with three other questions considering to be
of overriding importance wichin one year, namely by October-November 2004,
there has been no perceptible adherence by the government to chis direction. In
this same context, see also Committee Against Torture, Concluding Observations
on Sri Lanka in 2005, (CAT/C/LKA/CO/1/CRP.2. 7-25 November 2005) at
paragraph 12.

17 UN Declaration on the Protection of All Persons from Enforced Disappearances.
G.A. res. 47/133, 47 UN. GAOR Supp. (No. 49) at 207, UN. Doc. A/47/49
(1992), adopted by General Assembly resolution 47/133 of 18 December 1992
(hereafter the Declaration) The UN General Assembly, in adopting the Declaration
emphasized the importance of devising “an instrument which characterizes all acts
of enforced disappearance of personsas very serious oftences and sets forth standards
designed to punish and prevent their commission”. Resolution 47/133 of 18
December 1992. Also of interest are Resolution 49/1993 of 23 December 1994,
Resolution 51/94 of 12 December 1996 and Resolution 53/150 of 9 December
1998, which emphasized that enforced disappearances is a crime that attracts

criminal sancrion.
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international instruments as well.!®

4. Analysis of Criminal Responsibility, the Absence of
the ‘Crime’ of Disappearances in Sri Lankan law and
relevant Prosecutorial Processes.

A notable feature in the criminal process had been the convoluted
and often tortuous recourse to ordinary penal provisions relating
to the many cases of disappearances in the absence of a specific
‘crime’ of disappearances. "

In this regard, the Sri Lankan criminal law is itself a first offender
of the international law principle enunciated in the preceding

' See Article 111 (1): “The States Parties undertake to adopt, in accordance with
their constitutional procedures, the legislative measures that may be needed to
define the forced disappearance of persons as an offense and to impose an
appropriate punishment commensurate with its extreme gravity. This offense shall
be deemed continuous or permanent as longas the fate or whereabouts of the victim
has not been determined.” Article IV (1): “The acts constituting the forced
disappearance of persons shall be considered offenses in every State Party” The
Inter-American Convention on Forced Disappearance of Persons. See also the
observation of the Human Rights Committee in Concluding Observations -
Honduras® UN Doc CCPR/C/HND/CO/1 of 13 December 2006, paragraph 5:
“The State party should amend the Criminal Code in order to include the crime
of enforced disappearance. It should also ensure that the cases of enforced
disappearance are duly investigated, that those responsible are prosecuted and,
where appropriate, punished and that the victims or their relatives receive fair and
adequate compensation.”

¥ Provisions of the Penal Code under which persons may be punished for
transgressions of physical security and personal liberty, include for example, culpable
homicide (Section 293), murder (Section 294), death by negligence (Section 298),
attempt to murder (Section 300), attempt to commit culpable homicide (Section
301), hurt to extort confession (Section 322), wrongful restraint (Section 330),
wrongful confinement (Sections 331, 334, 335), and criminal force and assaule
(Sections 340-9). Provisions commonly utilised in cases of enforced disappearances
are 355 (kidnapping or abduction in order to murder), 356 (kidnapping or
abduction with intent to cause that person to be secretly and wrongfully confined),
335 (wrongful confinement), 32 (common intention) and conspiracy (Section
113(B) and abetment (Section 102). Section 82 of the Police Ordinance makes it
an offence for a police officer to knowingly and willfully exceed his powers or to
offer any unwarrantable personal violence to any person in custody.
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analysis: namely, that the act of enforced disappearance must be
criminally defined in such a way thatis clearly distinguishable from
relared offences such as abduction and kidnapping. This lacunae
has not been sought to be addressed even in the more recent
starutes such as the International Covenant on Civil and Political
Rights Act No 56 of 2007 which, in the minimum, also does not
include the right to life among the rights that it confers protecrion,
on the faulty reasoning that this is not necessary given that the
right to life has been implied into the existing constitutional
provisions by the Supreme Court.”

Given these extreme deficiencies in the legal framework;, it is not
surprising that few criminal prosecutions have been successfully
brought to a close at the original and appellate process. Two such
high profile prosecutions are the Embilipitiya Case and the
Krishanthi Kumaraswamy Case.* This startling statistic, by itself,
confirms the failure of the criminal law, the prosecutorial process
and indeed, the judicial system in the country. Some reflections
on these two cases are relevant to the discussion.

The Krishanthi Kumaraswamy Case

The abuses committed on both sides during more than two
decades of conflict in the North/East between government troops

28 riyani Silva vs Iddamalgoda [2003] 2 Sri LR 63, Wewalage Rani Fernando case,
SC(FR) No 700/2002, SCM 26/07/2004. The Court infcrred a limited right to
life from Article 13(4) of the Constitution which states that ‘no person shall be
punished with death or imprisonment except by order of a competent court made
in accordance with procedure established by law’ Dependants, next-of-kin and
intestate heirs were declared to possess the right to invoke the jurisdiction of the
C&urt for relicf when a family member dies due to torture at the hands of state
officers.

2 Ratnapura High Court, Case No 121/94. Judgment delivered on 23/02/1 999 -

concerning the enforced disappearances of more than fifty schoolchildren in the
South during the nineties.
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and the Liberation Tigers of Tamil Eelam (LTTE)?? had
progressively resulted in the deaths, disappearances and other grave
human rights violations of thousands of civilians living in these
areas. Gender based violence had been a particular feature of these
crimes.” The rape of an eighteen-year-old school gitl, Krishanthi
Kumarasamy,* by eight soldiers and a police officer on duty at
the Chemmani checkpoint, who then killed her as well as her
mother, brother and neighbor who had come to look for her,
marked a specially horrendous instance of such barbarity during
late 1996. The accused in this case were convicted in the Sri
Lankan High Court inter alia of offences under Section 357
(abduction with intent that the victim may be compelled or
knowingit to be likely that she will be forced or seduced into illicit

sexual intercourse), Section 364 (rape) and Section 296 of the

Penal Code (murder).?

#2 From the targeting of civilians in the South and the systematic assassination of
the Sinhala political leaders, the LTTE has progressed to the committal of mass
crimes and the manifestation of extreme intolerance of contrary opinions which
has resulted in the ruthless terrorizing of the Tamil people and the killing of
intellectuals as well as ordinary people perceived as traitors, purely for differing
with the ideological line espoused by the movement. However, issues of non-state
responsibility are not the focus of this paper though they remain important as
contextual background. The self-evident rationale enforcing responsibilities of a
law abiding State towards its citizens differs from that which is expected from a
terrorist organization.

B Report of the Expert Group Meeting on Gender and Racial Discrimination
convened by the United Nations Division for the Advancement of Women, the
Office of the High Commissioner for Human Rights and the United Nations
Development Fund for Women United Nations Division for the Advancement of
Women, at hutp://www.un.org/womenwatch/daw/csw/gentac/report.hem. Also,
Women and Media Collective, Women's Rights Watch 1998, Colombo 1999, p. 22.
24 At the time of the incident (7 September 1996) Krishanthi Kumaraswamy was
studying for her A Levels at Chundukuli Balika Vidyalaya and had already sat for
two papers in two subjects together with one paper in another subject. She lived
along with her mother and her brother in the southern pare of Kaikadi and was, by
all accounts, an extremely bright student, obtaining seven distinctions and one credit
in her O Levels.

2 High Court of Colombo, Case No 8778/97, Bench of Three Judges, Analysis of
judgment of Judge Gamini Abeyratne, High Court Judge Negombo, 1998.07.03.

cir appeals against the convictions were dismissed in the appellate process.
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Their prosecution marked an exceptional departure from the
normal lackadaisical approach to accountability in regard to such
cases. Analysis of the High Court judgment reveals interesting
facets of the prosecution strategy. The prosecution presented its
evidence with regard to the said charges against the accused in a
systematic manner, relating specifically to the clement of common
intention on the part of the accused to the offence of abducting
Krishanthi Kumaraswamy with the intention of subjecting her to
unlawful intercourse, raping her systematically and (with the
intention of covering up the crime), murdering four persons

thereafter.?®

Vital elements of the offence as defined thereto included the
absence of consent, the kidnapping/abducting of the female and/
or the presence of intent or knowledge that she will be reduced or
subjected to illicit intercourse. The prosecution was also required
to prove in regard to the crime of rape, that the accused put
Krishanthi Kumaraswamy in fear of death or serious hurt and
opposing her consent or without her consent, subjected her to
illicit sexual intercourse. In so far as the crime of murder was
concerned, it had to be proven that the deaths of Rasamma,
Krishanthi, Pranawan and Siddambaram were caused round about
the seventh day of the ninth month of the year 1996, that these
murders were as a result of illegal acts, that these illegal acts were
committed by the accused and that these murders were committed
with the requisite murderous intention. *

2 The elements of each of these crimes are set out in the provisions of the Penal
Code. The crime of abducting or kidnapping a woman with intent or knowing
that it is likely that she will be forced or seduced to illicit sexual intercourse is defined
in Section 357 of the Penal Code.

¥ In proceeding with the case, it is important that the court decided to first evaluate
the evidence against the accused relating to the charges of murder, in order to clarify
the context within which the charges against the accused of formation of an
unlawful assembly towards the abduction of Krishanthi Kumaraswamy with the
intent to force or seduce her to illicit intercourse, subsequently raping her and killing
four individuals, with the requisite common intention. The evidence relating to
the charge of murder first was therefore dealt with first.
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At all levels, endeavours of the prosecution to call evidence on
behalf of the murdered girl and the others who were also killed
thereafter and the willingness of their relatives to give evidence,
differentiated this case from other prosecutions. The diverse nature
of persons who gave evidence, including Krishanthi’s friend
Saunderam Gautami (with whom she had left a funeral house at
about 12.30 that afternoon) and Krishanthi’s uncle and aun,
namely Sivapackiam Navaratnam and Buveneswari Suppiah,
another relative by the name of Buveneswari Arumuganadam and
by another witness called Kudeshwaran, was a special factor.
Others also gave evidence, including the principal of Charles
School (who functioned as the chief invigilator at the A Levels
examination which Krishanthi was sitting for at the time of her
death) and Sivancsan, a trustee of the Ariyalai temple.

The inclusion of the evidence of one army soldier who testified
that he had attempted to free Krishanthi as well as Rasamma,
Pranawan and Kirubamoorthy from their detention at the
Chemmani checkpoint was important. This army soldier,
Corporal Ajith Asoka, had been in charge of one bunker in that
area while the 1% accused was in charge of the bunker situated in
the direction towards Chavakachcheri on the Jaffna Road, at a
place called Ariyalai, at a third checkpoint situated at a place called
Aarakku Point on the road to Kaikadi. Corporal Asoka had known
the 1* accused for about six years, and testified thac he had gone
with Samarawickreme to the Chemmani checkpoint and that both
of them had tried to free the said four individuals from their

captivity.

His request was turned aside by the 1* accused. Interestingly, his
dilemma thereafter became acute. He stated that he was unable to
inform any of his superiors regarding the said detention of the
four accused as the 1* accused had informed him that the said
detention was consequent to headquarters being informed. In so
far as the murder of the others were concerned, the court heard
evidence to the effect that a middle-aged female and two
individuals corresponding to their descriptions had come to the
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checkpoint. The photographs of Rasamma, Pranawan and .
Kirubamoorthy had been identified by the witness
Samarawickreme as that of persons being detained at the
checkpoint during this time. Meanwhile, a Singapore gold chain
(identified as belonging to Rasamma) was discovered in the
possession of the 1™ accused and was held to establish clearly the
fact that this was Rasamma’s chain, which was transferred rto the

hands of the 1= accused after her grisly death.

Most crucial of all was the testimony called of an independent
witness, Samarawickreme. Samarawickreme testified that the first
accused had summoned him to the bunker where a young girl was
detained. After taking off the cloth bound round her mouth, the
first accused had asked Samarawickreme to question her to find
out whether she was a Tamil Tiger. She had answered that she had
obtained seven distinctions and one credit at O-Level and had
gone on to ask why this injustice was being commircted.
Samarawickreme had identified the girl in question as being none
other than Krishanthi Kumaraswamy through a photograph,
which has been positively identified as being that of her. His
evidence was not weakened by any contradictions and withstood
the searching cross examination of all counsel for the nine accused.

Itis noteworthy that when evaluating the medical evidence relating
to the deaths of Krishanthi and Kirubamurthy, the prosecution
was unable to put forward forensic evidence due to the advanced
state of decomposition of both bodies. Instead, it relied on all the
evidence, verbal and written, the credibility of that evidence and
the context in which such evidence was given, to successfully urge
a finding against the accused. The digging up of four bodics at a
spot past the Chemmani checkpoint, one and a half months later
(on 22.10.1996) and the simultancous discovery of a mud-
spattered and tattered striped uniform of the Chundukuli girls
school, underclothes, a pair of socks and a red and white tie, which
tallied with the description given of what Krishanthi
Kumaraswamy had been wearing, was relevant in this regard.
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This evidence was buttressed by the confessions of the 1%, 27, 3%,
4%, 7% and 8" accused, all of which were tested carefully by court
for their voluntary nature. The confessions were to the effect that
the rape of the girl Krishanthi Kumaraswamy had been followed
by the deaths of these four persons which were caused by ropes
being tightened round their necks and depriving them of the
ability to breathe. The 6™ accused stated that he had guarded
Krishanthi and also buried the body of her mother, Rasamma. It
was moreover established by the evidence of the police, as well as
the military police, that the bodies that were dug up, had been
discovered very close to the Chemmuni checkpoint and in fact,
behind the checkpoint. These bodies were discovered as a
consequence of statements made by the 1%, 2%, 3" and 4* accused
under Section 27 of the Evidence Ordinance, which indicated that
the accused knew where the bodies that had been buried. As a
cumulative result of this evidence, the court decided that it had
been proved beyond all reasonable doubr that the deaths of the
victims were caused by violent acts by the 1%, 2, 3%, 4%, 7% and
8% accused.

4.1  Prosccutorial Strategy

As analyzed above, a skilful prosecution strategy as well as the
willingness of witnesses to testify in the Krishanthi Kumaraswamy
case resulted in a conviction of the accused. International and
domestic pressure brought to bear in regard to the case was alsoa
factor.”® This case was exceptional in this regard. Despite other
cases of rape and murder of women by the army and the police in

% Judicial reasoning was to the cffect chat the guilt of the accused will be judged
‘by the evidence and che evidence alone.” In response to the assertion of the Depury
Solicitor General leading the prosecution team that chis was “a heinous crime that
has come in for international condemnation,” was pointed out that “the court
cannot take cognizance of international condemnation occasioned by this incident
as to do so would mean that the court would be embarking on a process whereby
the judgment of this court will be based on air and not on concrete evidence and

findings.”
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the North, which were also brought before court, none of chese
other cases were prosecuted as vigorously or as carefully as the
Krishanthi Kumaraswamy case due to this fortuitous combination
of prosecutorial determination and activist pressure being absent.
In sum, the Krishanthi Kumaraswamy prosecution was a triumph
in that the killers of four innocent persons were brought to justice.
However, the case illustrates the isolation of such successful
prosecutions and helps to demonstrate why prosecution strategy

in such cases must be premised on a different footing than that of
a normal case treated in the normal manner of criminal cases. It
also illustrates the importance of the pressure of public opinion,
which was clearly a factor in the success of the Krishanthi
Kumaraswamy prosecution.

In the Embilipitiya case, the prosecutorial dynamics were
somewhat different. Though some of the accused were convicted,
there was widespread dissatisfaction due to the fact that these were

all relatively junior officers® and that that they received inadequate
sentences.

A specific factor of the prosecutorial policy in this case was that
the accused had been indicted only in twenty five cases of
disappearances whilst the actual number of children who had been
disappeared was much more than this. The decp sense of individual
grievance suffered by the parents and family members of the
missing children whose cases had not been included in the
indictment was expressed to the 1994 Western, Souchern and
Sabaragamuwa Disappearances Commission cstablished to
inquire into, inter alia, enforced disappearances during thac
period.*® The Commission recommended that the Attorney
General frame indictments in respect of the remaining cases but
this was not done.>! Indeed, none of the recommendations in this

2 The absence of the doctrine of command responsibility in the criminal law
remains of significant concern.
% Final Report of the 1994 Presidential Commission of Inquiry to investigate the
Involuncary Removal or Disappearances of Persons in the Western, Southern and
magnmuwa Provinces, Sessional Paper No V - 1997.

ibi
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Commission of Inquiry Report have yet been implemented, nor
those in Reports of other Commissions of Inquiry* that were made
with the intention of reforming the criminal justice system in order
to more effectively deal with grave human rights violations.

The inaction of the Attorney General in this respect may well have
been due to the difficulty of establishing a prima facie case in regard
to penal culpability of the perpetrators within the ambit of the
general criminal offences on which the indictment proceeded,
namely Penal Code, sections 355 (kidnapping or abduction in
order to murder), 356 (kidnapping or abduction with intent to
cause that person to be secretly and wrongfully confined), 335
(wrongful confinement), 32 (common intention), 113(B)
(conspiracy), and 102 (abetment). This amply demonstrates the
essential problem in the lack of a crime of disappearances in the
penal law and the absence of any legal mechanism whereby the
State could be held accountable even where individual culpability
may not be proved on the evidence. Given the extraordinarily
secret nature of these crimes, proving individual responsibility in
many cases is difficult if not impossible. Efforts to use the concept
of culpable inaction in other contexts of grave human rights
violations within the scope of the criminal law have not been
successful.® It is notable, however, that, in contrast, the Supreme

% See in particular, the three Commissions appointed on 30 November 1994 by
the President in terms of the Commissions of Inquiry Act, No. 17 of 1948 to inquire
into, inter alia, the involuntary disappearance of persons after January 1, 1988, the
persons responsible, the legal proceedings chat can be taken, the measures necessary
to prevent the re-occurrence of such activities, and the relicf, if any, that should be
afforded to the family members and dependants of the disappeared. The Interim
and Final Reports of the three Commissions are as follows: Interim and Final
Reports of the Western, Southern and Sabaragamuwa Provinces, respectively
Sessional Papers No 11and No V - 1997; Interim Report/Final Report/the Report
containing the Annexures of the Central, North Western, North Central and Uva
Provinces, respectively Sessional Papers No 11 and VI - 1997; and Interim and
Final Reports of the Northern and Eastern Provinces, respectively Sessional Papers
No 11and NoV - 1997. Sce also Final Report of the All Island Commission (March
2001), Sessional Paper No 1- 2001

» The Binudunuwewa case - S.C. Appeal 20/2003 (TAB) H.C. Colombo No. 763/
2003 SCM 21.05.2005). -
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Court has developed and expanded the doctrine of vicarious
liability for human rights violations.* A useful analogy may also
be drawn with developments in the fundamental rights jurisdiction
of the Supreme Court where the Court has held that even if the
responsibility of an individual officer for acts of torture cannot be
proved, the State is held liable if the torture is proved to have been
practiced against the petitioner.”> While it is acknowledged that
there are difficulties in incorporating these concepts within the
four corners of the criminal law (given particularly, the necessity
to prove criminal intention), surely the creation of a sui generis
offence cannot be dismissed out of hand? If the decades of enforced
disappearances and extra judicial executions cannot compel the
Sri Lankan State to do at least this much, then the failure is of the
State and the State alone.

42  Lack of political and prosecutorial will

It must also be said, however, that the question of accountability
in terms of the criminal law extends beyond the mere absence of a
statutory offence of enforced disappearances. Even where a statute
has been relatively sophisticated in its substance such as the
Convention Against Torture and Other Inhuman and Degrading
Punishment Act No 22 of 1994 (hereafter the CAT Act), its actual

¥ Sriyani Silva vs Iddamalgoda {2003) 2 Sri LR 63, Wewalage Rani Fernando case,
SC(FR) No 700/2002, SCM 26/07/2004.

% For a most recent decision in this respect, reflecting previous jurisprudence, see
Wagaachige Dayaratne vs IGP and Others SC (FR) 337/2003 SCM 17.5.2004,
judgment of Justice CV Wigneswaran."The responsibility for the acts collectively
performed by the police officers who gathered at the scene of the incident, thereafter
forcibly arrested and took the petitioner to the police station at Bambalapitiya and
then detained him, must fairly and squarely be placed on the State. The State is
responsible for the actions of its officers” at page 24 of the judgment. See a reiteration
of the equally well established principle that the State will be held responsible for
the disappearance of the corpus in the absence of identification of individual
responsibility in the context of habeas corpus applications in the Machchavallavan
Case,(Kanapathipillai Machchavallavan vs OIC, Army Camp, Plantain Point,
Trincomalee and Others (SC Appeal No 90/2003, SC (Spl) L.A. No 177/2003,
SCM 31.03.2005).
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impact upon society has been minimal due to poor prosecutorial
processes and the lack of political will to bring about substantive
changes. For example, though the CAT Act became part of Sri
Lanka’s law in 1994, not a single conviction was evidenced in terms
of this Act for ten years thereafter. From 2005, there have been
only three convictions handed down by the High Courts* whereas
there have been more than seventeen acquittals.””

Undeniably this is not a success rate that prosecutors could be
proud of. Defensive reasons have been advanced in this regard,
including the perennial problem of the absence of a comprehensive

* Republic of Sri Lanka vs Madiliyawatte Jayalathge Thilakarathna Jayalath HC
Case No: H.C9775/99, Colombo High Court, HC Minutes, 19.01.2004; Republic
of Sri Lanka vs Edirisinghe HC Case No; 1392/2003, Colombo High Court, HC
Minutes 20.08.2004; Republic of Sri Lanka vs Selvin Selle and Another HC No;
966/2002, Colombo High Court HC Minutes 20.07.2007.

¥ Republic of Sri Lanka vs Suresh Gunasena and Others, HC Case No 326/2003,

High Court of Negombo, HC Minutes 02.04.2008; Republic of Sri Lanka vs Nanda
Warnakulasuriya and Others, Case No 119/2003, High Court of Kurunegala, HC
Minutes 25.06.2007, Republic of Sri Lanka vs Havahandi Garwin Premalal Silva,

HC Case No. 444/2005 (HC), High Court of Kalutara, HC Minutes, 19.10.2006;

Republic of Sri Lanka vs Senaka Abeysinghe Samarasinghe, HC Case No 276/03,

High Court of Kalutara, HC Minutes 22.08.2006; Republic of Sri Lanka vs
Wanrnakulasuriya Mahawaduge Rohan Prasanga Pieris, HC Case No 259/2003,

High Court of Negombo, HC Minutes 09.10.2008; Republic of Sri Lanka vs
Priyadarshana, HC Case No; 294/03, High Court of Kalutara, HC Minutes

18.01.2006; Republic of Sri Lanka vs Sathisgamage and others, HC Case No;

(indistinct), High Court of Galle, High Court Minutes 04.05. 2007; Republic of
Sri Lanka vs Mohammed Jiffry, HC Case No; 1789/03, High Court of Vavuniya,

High Court Minutes 29.05.2006; Republic of Sri Lanka vs Sanidu Lebe Mohammed
Sanoon, HC Case No 798/03, High Court of Ampara, HC Minutes 05.10.2004;

Republic of Sri Lanka vs Gunewardene and others, HC Case No801/03, High Court

of Ampacra, HC Minutes 05.10.2004; Republic of Sri Lanka vs Sanidu Lebe
Mohammed Sanoon, HC Case No;848/04, HC Minutes 13.12.2005; Republic of
Sri Lanka vs Fernando and other;, HC Case N;849/04, High Court of Ampara,

HC Minutes 25.07.2005; Republic of Sri Lanka vs Wijegunewardene and another,

HC Case No; 464/05, High Court of Kalutara. HC Minutes 18.01.2006; Republic

of Sri Lanka vs Udugama, HC Case No;843/05, High Court of Balapitiya, HC

Minutes 24.07.2006; Republic of Sri Lanka vs Antony, HC Case No;173/04, High

Court of Chilaw, HC Minutes 28.11.2006; Republic of Sri Lanka vs Prasanna

Hearth and others, HC Case No; 342/06, High Court of Polonnaruwa, HC

Minutes 28.09.2006; Republic of Sri Lanka vs Ramyasiri and others, HC casc No;

2854/06, High Court of Galle, HC Minutes 10.12.2007.
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witness protection scheme, resulting in witnesses dropping out of
protracted trials due to intimidation by the perpetrators,
unsympathetic trial processes and even an argument that the harsh
imposition of a minimum sentence of seven years has made judges
reluctant to convict. However, the truth is that these arguments
only illustrate the essential weakness of the system and,
consequently, the failure of the State to remedy these lacunae and
put into place a working and efficacious trial process.

The above reasoning goes to the argument sought to be made out
in this paper that the failure of Sri Lanka’s prosecutorial and legal
processes cannot be limited to extraordinary crimes during times
of emergency; rather, they manifest a pervasive problem with
inadequate legal mechanisms that are in force in times of peace as
well as in times of war, though obviously in a more aggravated
manner.

5. High Court acquittals in prosecutions relevant to
enforced disappearances

Detailed analysis of judgments of Sri Lanka’s High Courts relating
to acquittals in prosecutions launched consequent to the findings
of the 1994/1998 Disappearances Commissions comprises an
important part of this chapter. As ar 2004, the number of
discharges and acquittals by the High Court stood at 123 and the
number of convictions stood at 12, as disclosed in data submitted
by the Government to the Committee against Torture.® At that
time, a total of 376 prosecutions had been launched in the High
Court, of which 135 cases had been concluded.”” Given the
difficulties of access to court records, more up to date information
cannot be included. However, the total number of convictions
and acquittals recorded reflects an extremely poor conviction rate,
which can reasonably be assumed to be a continuing reality.

3 See United Nations Committee against Torture, Second Periodic Report, CAT/
C/48/Add.2 06/08/2004, at paragraph s 63 and 64..
» ibid.
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Given the overriding importance of these High Court
prosecutions, analysis of a sample selection of the acquittals in these
cases® illustrates the need for substantive changes to the law as it
currently stands.

5.1  High Court Hambantota No. 94/99%!

This was a case based on abduction and unlawful detention
coupled with unlawful assembly and common object, with the

requisite punishment being in terms of Section 140 of the Penal
Code and where the defence on behalf of the accused was called
for under Section 200 of the Code of Criminal Procedure Act.

The gist of the prosecution case was that on 28.04.1990 two or
three persons had come to the victim’s house and had an altercation
with him in consequence of which the victim had run away.
Immediately thereafter, police had arrived at the house and had
given chase. Later, the victim was said to have been seen ina police
jeep, the 2™ accused saying to the victim’s sister (prosecution
witness): “Problems of your brother are over — give the 7 day’s
alms giving."

Three witnesses (all sisters of the victim) and the CID Inspector
who conducted investigations in 1998 gave evidence. The
witnesses never saw their brother (the victim) after the date of the
incident. : '

“some of which have been pending in appeal against the acquittals before the Court
of Criminal Appeal for the past scveral years. .

' HC Minutes 42/2004, per (as he then was) High Court Judge Sarach de Abrew
* at page 4 of the judgment. The mention of the 7 day alms givingis a reference to
a customary Buddhist ricualistic practice.
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5.1.1 Summary of the evidence as recounted by Court
regarding the identity of the accused

i. That none of the witnesses (three sisters of the victim)
had seen the two accused who came initially to the house,
though the victim had run away when he realized ic was

the police.

ii. That, one witness claimed to have identified the victim
by his legs hangingout from the jeep ata subsequent stage,
while the 2™ accused (who had made the statement about
the 7 day’s alms giving) and the 1* accused had both been

seen in the jeep by two of the sisters (witnesses).

iii. That the witnesses who claimed to have identified the
accused (as being the abductors) saw them again only in
the dock when giving evidence in the courtand there had
been no identification parade at any stage

5.1.2. Rejection of the case for the prosecution and the
reasons found in the judgment resulting in acquirttal

i. Failure to establish identity of the abductors: Regarding
the nature of the  evidence as recounted at paragraph
5.1.3. (i) to (iii) above, the Court took the view that it

could not rely on the evidence of the prosecution
witnesses;

ii. Time lag between the alleged incident and complaint to
police: The alleged incident took place in April, 1990.
The first complaine to the police (CID) in regard to the
incident, as put before court, was in February, 1998.
Accordingly, it was judicially opined that reliable evidence
was not established (in effect) in regard to several details
concerning the incident itself. In taking that view, the
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Court followed legal precedent® wherein it had been held
that, given the fact that normalcy prevailed in the country
by 1991, it was not reliable to act on a complaint made in
1995 regarding an alleged incident of enforced
disappearance in 1989. In Sumanasekara v AG,* it had,
however, been stipulated that if a valid reason is given for
the delay, this must be accepted. In the instant case,
applying the judicial rationale in Sumanasekera rigidly, the
High Court found that no valid reason had been given
and consequently found against the complainant on that
point.

5.1.3. Relevance of the findings of the Commissions of
Inquiry appointed to inquire into involuntary
removals and disappearances (between January 1988
and 1994)

i. The alleged incident in the case under consideration had
taken place in April 1990, falling fairly and squarely within
the mandate of the 1994/1998 Disappearance
Commissions. The reason why such commissions had
been appointed was preciscly because there had not been
a conducive atmosphere for any complaint to be made to
the police or any state-linked authority, given the fact that
the complaint would have been against the state or state’s
agencies. The 1994 Western, Southern and
Sabaragamuwa Disappearances Commission had

specifically noted this fact.

ii. Consequently, it is to be regretred that neither this aspect
nor the fact that the first complaint and investigations
ensuing thereupon, which had been launched in the wake
of the findings and the recommendations of the said
Commissions, had been placed by way of evidence before

#Jayawardene v the State CA No 98-100/97; 2000(3) SLR 192
41999, (3) SLR, 137
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Court.

iii Would the Court have regarded the findings and the

recommendations of the said Commission — particularly
the reason for the absence of a prompr first complaint —
as a valid reason for the delay in making the same? This
question is pertinent in consideration of whether a
material if not serious lapse on the part of the prosecurion
was manifest in not having led evidence in regard to the
findings and recommendations of the said Commission
of Inquiry.

iv. Itis o cater for such eventualities (including possible lapses

such as articulated above) that it is recommended in this
Opinion that a complaint made in regard to an alleged
incident of enforced disappearances (or involuntary
removals) to any Commission of Inquiry appointed under
Act No. 10 of 1948 must be deemed to be a first
information (or complaint) with the necessary amendments
to the existing law, both to the Code of Criminal Procedure
Act, No. 15 of 1979 (as amended) as well as to the
Commissions of Inquiry Act, No. 10 of 1948.*°

v. This amendment of the law would then not only

substantively cater for the requirements of a first
information but also procedurally oblige the prosecurtion
to lead the same in evidence. This would overcome the
problem of “belated complaints” which the Court finds
as an inhibiting factor in the acquittals of all the cases
under consideration in this regard, as would be further
seen.

% This may indeed be a salutary amendment to the law, taking into account che
socio-political context of enforced disappearances in Sri Lanka and considering
also, the extensive findings of numerous Commissions of Inquiry into Enforced/

Involuntary Disappearances.
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The said inhibition is clearly reflected when the High Court holds
thus:

i. Thatassuming (the victim) was abducted, it has not
been proved beyond a reasonable doubt that the
accused had been identified and was among the
members of the unlawful assembly.

ii. That even assuming that the victim had been so
abducted, it has not been proved beyond a reasonable
doubt that it was done with the common object of
detaining him.

iii That assuming the victim had been abducted and
thereafter detained unlawfully, there was no evidence

forthcoming to establish the same, such as that he had
been held at a police station or elsewhere.

5.1.4 Defective Charge

Apart from the above, the indictment being based on Section 356
of the Penal Code, the Court holds that, “It is clear that the charge
should have been under Section 355 (kidnapping or abducting
with intent to murder) and not under Section 356_(kidnapping
or abducting with intent to secretly and wrongfully confine a
person.” This observation is occasioned by the fact that the
abductors were in police uniform, thus (in the eyes of the Court)
taking away the necessary elements of the crime of kidnapping/
abduction to secretly/wrongfully confine. Yet, even if the position
of the court is to be accepted, the law gives discretion to the trial
judge to amend the indictment or the charges at any time before

judgment is pronounced in terms of Section 167(1) of the CCP
Act which reads as follows:
% at page S of the judgment
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“Any court may alter any indictment or charge at any time before
judgment is pronounced or, in the case of trials before the High
Court by a jury, before the verdict of the jury is returned.”

The words employed therein are that, “any court may ....... " thus
prima facie vesting discretion in the court itself to ex moro motu
direct the indictment to be amended (which it is empowered to
do so at any time before the judgment). The failure of the Court
to do so in this instance is deplorable.

There is no doubt, however, that if the Attorney General
(conducting prosecution) had made an application to amend the
indictment?’ to bring the charge in line with the evidence, the
Court would have been obliged to respond to the same, for
otherwise, if the Court had refused such amendment, it would
have amounted to wrongful exercise of judicial discretion. In the
Krishanthi Kumaraswamy case looked at above, the authority of
the Attorney General to amend the indictment after
commencement of trial on the motion of the prosecuting counsel
was challenged as a ground of appeal on behalf of the accused
appellants. This ground of appeal was dismissed by a Divisional
Bench of the Supreme Court which stated that it was ‘absurd’ to
assert that the prosecutor had not such power in the light of

Section 167 and Section 160(3) of the CCP Act.

It may therefore be observed that the Attorney General has been
wanting in his public duty to move court appropriately in the
circumstances of the case.

47 Section 160(3) of the CCP Act provides that the Artorney General has the power
to substitute or include in the indictment any charge in respect of any offence which
is disclosed in evidence.

4 To add the charge of rape to the indictment which was not on the indictment
before the Chief Justice, on the basis of which a Trial-at-Bar was directed to be
constituted.

# At page 34 of the Supreme Court judgment, SCM 03.02.2004, discussed ac

segment4.2.1. above.
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5.2. H.C/ Hambantota 14/2001%

This was a prosecution based on Section 356 read with Section
32 (common intention) of the Penal Code.

The gist of the prosecution case was that on 28.12.1989 the victim
(ayoungboy) had been removed by the police officers in a tractor.
This evidence was given by the mother of the victim, who had
been told about this enforced disappearance by another villager,
(Nicholas), the evidence thus constituting hearsay. Nicholas gave
evidence to the effect that he had seen the victim with two other
boys in a tractor accompanied by two police officers attached to
the police station in question. The tractor driver, who was also
called as a witness, had not been able to identify those driven by
him as being the said boys (including the victim) and had not been
able to confirm whether the others were police officers or not.
Both the mother of the victim (in her evidence) and witness
Nicholas had deposed to the fact that they had repeatedly been
denied access to the police station in question after the incident.

The accused made a dock statement denying the charges. In
addition, he called the Registrar of the Magistrate’s Court, through
whom a statement made to the police - by a brother of the victim
who was in the police service — to the effect that, the incident had
been perpetrated by the Janatha Vimukthi Peramuna (JVP) was
marked by the defence.

Analysis of relevant judicial reasoning

i. . The complaint to the police by the mother of the victim
being in 1998 (nine or ten years after the incident), the
belatedness of the complaint was ruled against the
prosecution. Apparently, as revealed from the judgment,

®HC Minutes 25.08.2003, per (as he then was ) High Courtjudge Sarath de Abrew
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ii.

iii.

iv.

the prosecution had failed to adduce evidence as to the
reason for the belated complaint.

The mother’s evidence was hearsay

Although access to the police station had been denied to
both the victim’s mother and Nicholas (witness) after the
incident, a PC at the station had admitted that the
abductee was in the station and driven away, the witness
abusing them in filth, “that was all. There was no evidence
of abduction by police.”!

Although witness Nicholas maintained in his evidence
that he had seen the victim and two other boys, together
with six police officers (including the accused), being
driven in a tractor to the police station in question, “there
was no corroborative evidence of the witness's evidence
that (victim) was seen in the tractor and was taken to the
police station.™

In any event, Nicholas’s evidence being that the boys’ faces
had been covered when he “saw them,” the Court posed
the question, “ How could he have seen them?™ >

Furthermore, it is asked in a good instance of judicial
stubbornness to acknowledge the impunity with which
atrocities were perpetrated during the period in question:
“If the boys were forcibly abducted, would they have been

so taken in an open truck for every one to see?”>*

Re: belatedness of the complaint to the police: ncither reasons for
the belatedness of the said complaint nor the intervention of the
Commissions of Inquiry appointed to inquire into incidents and

52ibid
%3 at page 6 of the judgment
“ibid
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their findings and recommendations and the purpose behind their
appointments, had been placed (apparently) before court for
consideration,

Re. lack of evidence of abduction for want of corroborative evidence:
was there a case on the evidence at the trial for an amendment of
the indictment/charge?

i.  The Court’s rejection of the prosecution’s case was based
on two principal reasons, viz.

a.  thebelatedness of the first complaint to the police
(CID) and;

b.  lack of corroborative evidence in regard to the
offence of abduction with intent to secretly and
wrongfully confine a person (under Section 356

of the Penal Code),

The evidence led on behalf of the prosecution, if objectively
construed, would suggest that the abductee was held in detention
or confinement at the police station in question, as admitted by
the PC at the gate of the station when the victim’s mother (witness)
and Nicholas (witness) had gone to the station in their quest to
sce the victim. Alchough the Court rejected the prosecution case
based on abduction, there was no specific judicial view expressed
in regard to the corpus being held in custody at the relevant police
station. The Court of Appeal decision in Leeda Violet's case*® which
imposed state responsibility in respect of habeas corpus applications
if the victim was found to have been disappeared while in state
custody is relevan at this point.

$Sie; Leeda Violet & Others v Vidanapathirana & Others, (1994) 3 Sri LR, 277
(babeas corpus) where the State was held liable if custody on the pare of state officers
is proved and the corpus is ‘disappeared’ thereafter cven if che individual
responsibility of state officers cannot be established.
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The question of individual penal responsibility in that regard (as
opposed to state responsibility in babeas corpus applications) is,
of course, a different issue. The need to reaffirm criminal
responsibility of the officer in charge of the relevant police seation
or the commanding officer in respect of a detention centre manned
by the services is unequivocal. While the absence of the doctrine
of command responsibility in the criminal law has precluded the
direct application of this principle, as will be scen later on in this
analysis, there have been some judicial efforts to bring this principle
in through the existing provisions of the penal law. In the acquictals
under examination, however, there appear to have been no judicial
initiatives taken to impose criminal responsibility.

5.3. H.C /Hambantora /24/20025°

This was also another case based on Section 356 read with Section
32 of the Penal Code, the facts and circumstances of which
are reminiscent of the preceding cases analysed in this segment.

The Court rejected the prosecution case on the following grounds:

i.  Theproofofidentity of the accused was not established;
father of the victim claimed to have secen the accused
coming to their housc in police uniform at around
midnight on 6.10.1990 along with other unidentified
persons and was able to identify the accused only after
approaching the dock and stating that, “like him, but
difficule to say in detail”after also admitting that his
cyesight was weak. However, the second witness (brother
of the victim) unequivocally stated thart the accused was
among the abductors, stating that he had made the accused
out by torch light and later came to know his name from

villagers. Applying the standard of proof of beyond

*HC Minutes 19.06.2003, per (as he then was ) High Courtjudge Sarath de Abrew
%7 at page 5 of the judgment
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reasonable doubt, the Court concluded that the identity
of the accused had not been established; chis conclusion
was reached on the basis tha, if che brother (witness)
made out the accused by torch light but the father could
not make that same identification and did not make a
statement about being able to sce by torchlight, the
evidence of the father (witness) and the victim’s brother
(witness) were mutually contradictory. Further, evenif the
evidence of the brother is taken at face value, this amounts
to uncorroborated testimony. The fact that (as led by the
defence) the father of the victim had stated to the secretary
of the local government body (Pradeshiya Sabha) that the
abductors were unidentified persons when receiving
government offered compensation was also used against
the prosecution.

Belatedness of complaints to police and deficiencies in
showing custody at time of disappearance;

Complaint (statement) to the police where the identity
of the accused had been categorically stated was made only
seven yearsafter the incident and therefore, being belated,
was not reliable to act upon.

Misconceived charge under Section 356

The Court also held that the evidence for the prosecution
being that the accused had come in police uniform and
abducted the victim, then a charge under Section 356
could not have been sustained and that the charge ought
to have been based on Section 355. This reasoning is,
however, subject to the critique as to why (as commented
above in relation to the decision in HC Hambantota 94/
99) the Court did not see fit to take upon itself, the
authority to amend the indictment/charges as provided
for by law.
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iv. The Daily Information Book and Information Book on
Disappearances.
In the sub inspector’s evidence (called by the prosecution),
the production of the Daily Information Book revealed
that the accused had been on official surveillance duty in
the town and the evidence of the Inspector of Police called
by the defence revealed (by the production of the
Information Book on Disappearances) that there was no
mention therein regarding the name of the accused as an

abductor.

The credibility to be attached to the “Daily Information Book”

and the “Information Book on Disappearances” is, of course,

marginal. Given the fact that the allegation was against the police,
: what reliance could one place on these documents when the
” prosecution’s lament was that the police had refused to record a

statement in the first instance, in or around the time of the incident
when it was sought to be made? During normal times such
information books would no doubt throw light on a disputed
incident, where relating to a time, place or a person etc. But, could
they be relied upon during abnormal times, when the label
“Information Book on Disappearances™® itself provides evidence
of such abnormality, particularly when the allegation of
disappearance is against the police itself?

5.4. H.C/ Galle/ 2073 %

This was yet another case based on unlawful custody at a police
station and subsequent disappearance. In the process of acquitting
the accused, an OIC of the Station in question, the judgment and
reasoning follows the same lines of the judgments reflected upon

$*Curiously, one is familiar with the Grave Crimes Book, the Minor Crimes Book
and the Information Book etc. but not an Information Book on Disappearances!
$HC Minutes 29.07.2004 per (as she then was ) High Court Rohini Perera
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earlier in this paper. The incident took place on 24* December,
1989, during what has been described asa period of insurrectionist
terror.

Evidence led on bebalf of the prosecution - The principal witness,
mother of the abductee, who was a Registrar of marriages, births,
and deaths, had stated in her evidence (as ascertainable from the
judgment) that on account of the office held by her, the OIC who
was responsible for the incident was known to her and that the
victim had been abducted from the house of another person also
known to her, She saw the victim held in custody at the police
station and had even spoken to him while the latter was in
confinement there.

5.4.1 Belated complaint to the Police

Judicial reasoning thereon is extremely problematic. The Court
observes that the witness had narrated the incident without “any
contradiction”® but that if she knew the perpetrator well and the
particular police station was familiar ground to her, there was no
reason why she could not have complained to another officer
against the OIC and why she should have procrastinated until
15" October 1994 - a delay of five years, although the witness had
clearly said that the delay was due to the terror atmosphere that
prevailed in the country.! However, the Court states that this
reason is not acceptable since normalcy had returned to the
country by the year 1991.¢

5.4.2. Failure to name the accused in the first complaint

Apart from that, the witnesses had not made any accusation against

the accused in regard to the incident even in the said complaint

€ at page 5 of the judgment
¢ ibid

€ ibid
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made after 5 years which, the Court opined, showed that the

witness’s evidence lacked consistency and was therefore unreliable.
The evidence of the witness that she had explained this lapse on
her part in the two subsequent complaints made to the police and
CID in 1996 and 1998 respectively was held not to be
substantiated from the said two subsequent complaints.

5.4.3. Re. the abduction

The evidence led on behalf of the prosecution and the evidence
of the accused was that on the relevant date, he had been at the
station throughout the day and had not been involved in any
cordon operations. Further, the defence took the position that it
had only been suggested that the accused had left the station
without recordinga note in the outgoing book (which the accused
had successfully met in cross- examination). Therefore, the Court
concluded that the accused was a person who had no knowledge

of the abduction.

5.4.4. Re. Unlawful detention and subsequent disappearance

The charges based on kidnapping with intent to confine (Section
356 of the Penal Code) and subsequent disappearance thereafter,
(Section 356 of the Penal Code and as per judicial reasoning in
Leeda Violet’s case cited above) do not appear to have been
substantively addressed by the Court. Witness Nihal, (whom the
accused admitted as being a person who had been arrested and
held in police custody in connection with a charge of robbery
during the relevant period), giving evidence for the prosecution,
stated that he had been in the cell at the police station with the
victim. The victim’s mother’s evidence was that she had visited
the victim at the police station and had spoken with him several
times. The Court did not find fault with that evidence of either
of those witnesses which therefore suggests that a charge of
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unlawful detention had been established. However, this evidence

was not judicially employed to establish criminal culpability on
the part of the accused.

General Reflections on the Acquittals

In all the cases examined above, the case for the prosecution was
rejected on the following broadly categorized lines:

i. Lack of corroborative evidence in regard to the fact of
the abduction, the witness’s evidence constituting hearsay;

ii. ~The first complaint against the accused being belated;

iii. Consequently, the prosecution failing to prove its case
beyond a reasonable doubt.

The philosophy and the theory behind a court being obliged to
hold the scale even and balance the conflicting interests, is clear.
On the one hand, the family members of the victim come to court
as witnesses and articulate their grief that the accused had
perpetrated the crime in question, which evidence is corroborated
at least to the extent that the victim was seen at the police station
in question, where the accused was on duty or was the officer in
charge. On the other hand, if there was a doubt in any material
aspect of the prosecution case, the defence was entitled to the
advantage flowing from it on the strict standard of proof beyond
reasonable doubt.

However, the foregoing aspects in the cases, as highlighted,
indicate the judicial bypassing of the fact of custodial detention
and show, consequently, the need for the statutory recognition of
~ not only an offence based on enforced disappearance per se but*
also the incorporation of the concept of command responsibility
in the criminal law. Apart from tha, as in the cases analyzed, the
High Court makes no mention of the work and the
recommendations of the Commissions of Inquiry, at whose
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initiative investigations into the alleged incident had been
launched leading to the ultimate indictment.

There is no doubt that if these findings had been taken more fully
into account, matters such as the mental trauma that a mother of
a disappeared son may have been undergoing for years may have
provided an explanation or reason for the belated complaint
bringing the decision within Sunamansekera’s case (above) and
could well have changed the verdict in the prosecution’s favour.

6. High Court convictions in prosecutions relevant to
enforced disappearances

6.1. High Court Kandy case No.1284/99

The gist of the prosecution case was that the accused, a police
constable attached to the police station in question along with
unidentified persons, had abducted the victim on 30* December,
1988 from his house. A common scenario during those times, three
of the abductors had been in uniform and the other two had been
in civilian dress. The accused was not a person from the same
village as the victim. This evidence had been given by the victim’s
cousin (S.K.), the only witness who had seen the alleged abduction.
The father of the victim, being informed of the incident by (S.K.)
had gone to the police station in question the following day, on
which occasion he had been told by a sergeant attached to the
said station that the witness could not be allowed to see his son
but that his son will be produced in court the following day.

The witness had not been allowed to go past the gate on the next
day when he had gone to the said station but had been told by a
. policeman that the victim had been taken to another named police
station. In so far as the allegation of abduction was concerned,

6 CA Minutes 30.08.2000. per (as he then was ) High Court Judge Samith de
Silva. The decision was affirmed in appeal by the Court of Appeal in CA No 83/
2000, CA Minutes 24.11.2006 and has presently been appealed from to the Supreme
Court.
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another person known to the victim’s father had deposed to the
fact that he too was a witness to the said abduction and that the
accused had been among the abductors. The evidence of another
witness, an A.S.P. who headed the investigations commencing in
January, 1996, established the fact that the accused was an officer
attached ro the said police station at the relevant time, that the
victim had been taken to the said police station though there was
no trace of the victim being held in detention there, as revealed in
the police books. Yet another witness called by the prosecution
was allowed by the court to be treated as an adverse witness.

Examination of this judgment reveals the different attitude raken
by this trial judge in relation to the very same issues of belated
complaint and ostensibly inconsistent testimony that were urilized
by other trial judges to acquit the accused in the cases examined
carlier. In this instance, however, the conviction was entered
despite these purported obstacles and on the basis that the case
for the prosecution has been established beyond a reasonable

doubr.

In illuscration, the oral evidence led by the prosecution revealed
that the first ever complaint made to the police had been aftera
lapse of four years, which complaint itself was not produced at
the trial. Thus on record, the first information, as statutorily
contemplated by virtue of Section 146(1) of the Code of Criminal
Procedure Act (CCP Act) (as amended), was the information
lodged in the Criminal Investigation Department (CID) as a result
of the recommendations of the 1994 Disappearances Commission
of Inquiry, which was after a lapse of cight years. The prosecution
witness (the victim’s father) had deposed to the fact that he had
sought to make a complaint at the police station but that he had
not been allowed to do so, though the exact reason as to why such
a complaint could not be made was not stated. Thus the
prosecution case was strikingly similar to other cases that had
resulted in acquittals as examined previously. However, these
procedural infirmities were not regarded by the High Court in
this case as weighing in the balance against the prosecution case,
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given the extraordinary times in which the alleged abduction
(enforced disappearance) had occurred.

The trial judge in this case specifically adverts to the fact that the
victim’s father had stated that he had given evidence before the
1994 Central, North Western, North Central and Uva
Disappearances Commission. The approach adopted by the Court
is commendatory. However, given the fact that the said approach
stands in contrast to the cases discussed hercinbefore (all of which
had resulted in acquittals predominantly on the basis of a
purported belated application), it is clear that the relevance
afforded to such commission inquiries should not be left to depend
on sheer judicial discretion alone. Hence the legal reforms
suggested in this Opinion may go a long way in addressing this
problem.

Similarly, minor inconsistencies in the evidence being adduced
by witnesses for the prosecution were held not to detract from the
overall credibility of the prosecution case. Some of these
inconsistencies were that the witness's facher, in his evidence, had
stated that he had gone to the particular police station at 2.30
p.m. on the very day on which he had been told by the witness’s
cousin (S.K.) that his son had been abducted (involuntarily
removed) between 12 noon and 1 p.m. only to state later
(apparently in cross-examination) that it had been 5.00 p.m.

Other aspects that were taken into consideration in the conviction
were:

(i) The relevance of the dock statement

The accused in his dock statemenct had stated that he had
gone on a cordon and search operation on the day in
question on the orders of the OIC and that he may have
taken the victim into custody and detained him in a cell
at the police station. The Court consequendy held that,
if so, then the police Information Book, should have
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reported the same, which was not produced at the trial.
It was then pointed out that, if on the accuser’s own
admission the abductee may have been taken into custody
and dctained subsequently in the police cell, the accused
was obliged to explain to the court as to the whereabouts
of the abductee thereafter, in which regard the accused
had not offered an explanation. The Court posed the
question thus:

“if he (cthe accused) had taken the victim into
custody, it was his obligation to produce him in
court which (on the evidence before court) he

had failed to do”

Consequently, the accused is found to have been at fault in which
regard, judicial precedents are relied upon.®

ii) As noted carlicr, the Court adverted to the fact that the
defence version was not reflected in the Police Information Book
(which as carlier noted, was in any event not produced by the
defence). The victim’s facher’s (prosccution witness) evidence that
the accused had informed him (when he had visited the police
station) that, “Look here for the last time, you will not sce him
again,”® is uncquivocally accepted. The Court held that, the initial
abduction beingestablished (on the evidential aspects as recounted
above), given the fact that the victim had not been found
thereafter, was sufficient to sustain the charge based on section

356.

The High Court order was upheld in appeal by the Court of
Appeal. Importantly, the defence of superior orders reiterated at
the appellate stage was rejected. Thus:

“viz. the case of King v Peiris Appubamy (43 NLR 412) and Premathilaka v the
Republic of Sri Lanka (75 NLR 506)
 at page 9 of the judgment
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“That cannot be held as a valid defence. If the policeman

breaks the law even under the orders of his superiors, he
has to suffer the consequences. Even if (the) accused
(acted, sic) on the orders of a superior, the burden would
be on him to prove it on a balance of probabilicy.” *

62  High Court Galle No. 1947

The gist of the prosecution case was that the first six defendants
(all police officers) were indicted under Section 356 read with
Section 32 of the Penal Code and the seventh defendant, the OIC
of the police station in question was charged under Section 359
of the said Code (viz; wrongfully concealing or keeping in
confinement, a kidnapped orabducted person). They were alleged
to have abducted three persons and later caused their
disappearance. The interesting aspect of this case is the conviction
of the officer in charge (OIC) of the relevant police station for
having allowed unlawful detention of the corpus at his police
station.

Non-identification of specific police personnel as abductors - Four of
the prosecution witnesses stated that officers attached to the police
station in question had abducted the three victims. Two of the
witnesses had identified two of the accused as being among the
persons who had abducted one of the victims and another had
identified the first five of the accused as being among those who
had abducted yet another of the victims. Three of the said witnesses
had known the said abductors as the officers attached to the police
station for over five years. However, this evidence was rejected
upon the defence marking the 1*accused’s personnel file, through
which it was established that he had joined the police service itself
only six months prior to the date of the incident and had been

€ at page 5 of the Appeal Court judgment
7 CA Minutes 01.08.2003. per the lace High Court Judge Sarath Ambepitiya. The

judgment is presently under appeal.
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attached to the police station in question just ten days prior to the
incident.

In so far as the second accused was concerned, the Court noted
discrepancies in relation to the attire that he dressed in, leading to
doubts as to his involvement in the abduction in issue. In regard
to the fifth accused, though the mother of one of the victims
(witness) had stated in examination in chief that the said accused
had been among the abductors, she had changed her stance in
cross-examination. Evidence was also led by the defence to
establish that, on the relevant date, the said accused had been
involved in activities held elsewhere. On the witness’s admission
that her son had gone to some other town and thereafter
disappeared, it was determined that the charges against the third
and fourth accused were also not established. Consequently, the
Court held that the identities of the five accused had not been
established. Further, given the infirmities of the prosecution
witness’s evidence, the sixth accused was also exculpated. '

Failure to conduct proper identification parade - The Court
expressed regrer at the fact that no proper identification parade
had been conducted by the police officers who had carried out
investigations into the incident in question.

What is however interesting in this decision is the conviction of
the 7% accused - OIC of the relevant police station - on the basis
that, being aware of abductions of the three victims, he had
unlawfully detained them at the police station in question. The
principle adopted by the judge in concluding that the said charge
against the 7% accused had been established, may Be summarized
as follows:

i. Theinability to accept the prosecution witnesses’ evidence
was confined to the weakness in relation to establishing
the identities of the six accused and not because they were
untruthful witnesses; whatever may have been the earlier
law, the present legal position is that, even if the Court
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cannot rely on the evidence of a witness on a given aspect,
it will not preclude the Court from placing reliance on
some other aspect of the evidence given by some witnesses;

ii. Given the fact that the belatedness of the police complaint
was not a decisive factor and given that police
investigations into the incident in question (which
occurred in 1990) had taken place only in 1997, it was
not inconceivable that there would have been confusion
in seeking to establish identities of alleged perpetrators;

The evidence of the prosecution witnesses who deposed to the
fact that they had seen the abductees being held in detention at
the police station in question (one of the witnesses, in fact, giving
detailed evidence) was fully supported by a totally independent
witness, namely, a member of the local government body
(Pradeshiya Sabba). The local government member stated in his
evidence that the 7% accused (OIC) had informed him when he
visited the police station at the request of the wife of one of the
abductees, that the “detainees” would allowed to return home after
recording some statements.

On the subsequent visit made by this witness, in the course of
which he had not seen “the detainees”, the 7 accused had informed
him that they had been released on bail, in regard to which the 7
accused failed to adduce any evidence in a bid to substantiate the
same. [t was held that the evidence of unlawful detention remained
unassailed. Moreover, the defence had been remiss on its part in
that the tenor of the evidence led had been on the aspect of
abduction and not (materially) on the allegation of unlawful
detention, except to undermine the evidence of one of the
prosecution witnesses (himself a detainee) on some previous
occasion, who had deposed to the fact that he had seen the victims
being detained in a shack ar the police station in question.

Consequently, the Court rejected the defence contention and
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concluded that:

1. The victims had been unlawfully detained at the police
station; :

2. Thevictims could not have been so detained without the
knowledge of the accused who was the O.1.C of the said

police station;

3. If the victims had been so detained unlawfully, it must
be concluded that they had been unlawfully abducted;

4. Accordingly the case against the 7* accused, based on
Section 359 (wrongfully concealing or keeping in
confinement, a kidnapped or abducted person) read with
Section 356 of the Penal Code, was proved beyond
reasonable doubt

Three significant features surface from the judgment:

1. First, the acquittal of the six policemen allegedly named
as the abductors was on the account of the paucities of
the prosecution evidence in regard to the identity of the
alleged abductors and not as a result of the problem of
belated complaints which had loomed so large in the cases
reflected upon previously that had resulted in acquittals
ad nauseum;

2. Secondly, although it would not be possible to act upon
an aspect of a witness’s evidence in relation to a charge on
the strict proof of beyond reasonable doubt in a criminal
case (viz. abduction based on Section 356 read with
Section 32 of the Penal Code). that would not preclude
the Court from accepting the evidence of the same witness
on another aspect in the overall context of the case (viz.
unlawful detention based on section 359);
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3. Thirdly, such evidence on another aspect, if accepted as
credible, would in effect ground a prima facie case which,
if the defence failed to counter by acceprable evidence,

would stand established.

This judgment is of extreme important in regard to the indirect
manner in which it brings in the concept of responsibility
applicable to a superior officer, where he keeps a person in
wrongful confinement with knowledge that the person has been

abducted or kidnapped.
Inadequate Sentences and Problematic Sentencing Policy

A further relevant concern relates to the inadequacy of the
sentence imposed in the convictions imposed for prosecutions for
grave human rights violations. In regard to the convictions imposed
on the accused in the two High Court cases discussed immediately
above, the sentences were five years®® and seven years rigorous
imprisonment®’ respectively.

7 Conclusion

This chapter stresses the point that the failure of legal/judicial/
prosecutorial processes has been evidenced not only in relation to
extraordinary crimes committed when emergency law was in force
but also in relation to the normal maintenance of law and order.
For example, the often insurmountable difficulties that victims of
torture experience in securing justice during the periods when
there was no conflict, have much in common with the trauma of
those who had been involuntarily disappeared during times of
internal conflict. Understanding the comprehensive and
continuing failure of legal and prosecutorial policy in both contexts

“High Court Kandy case No.1284/99; the accused was also imposed a fine of Rs
2500/= and in default, six months imprisonment was imposed.

@ HC (Galle) 1947; the accused was found guilty on three counts and a sentence
of seven years was imposed on each count, the period to run concurrently.
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is fundamental in trying to secure justice, truth seeking, reparations,
dignity for victims, reform and deterrence in a manner that gocs

beyond isolated legal triumph:s.

In regard to specific constitutional reform, there is no doubt that
the right to life and the prohibition against exera judicial killings/
enforced disappearance should be reflected in the constitutional
document. Currently, as discussed in this study, the Constitution
does not include the right to life as a specific fundamental righe,
though in some isolated and limited cases, the Supreme Court has
brought in an implied right to life. Sri Lanka should be urged to
ratify the Convention against Enforced Disappearances as well as
the Optional Protocol to the Convention Against Torture and
should be further urged to give domestic effect to the ratification of
international conventions and their supervisory mechanisms,
particularly the individual communication procedures in the context
of the recent Singarasa judgment of the Supreme Court.

The analysis has clearly set out the need for a specific crime of
disappearances, incorporating inter alia the doctrine of command
responsibility and the impermissibility of the defence of superior
orders. It has called for consequential amendments to the criminal
procedure laws in order that victims of grave human rights violations
who justifiably delay in making the first information to the police
are not penalised in that regard. Importantly, the full scope of liability
for prosecution should apply in these cases and statutes of limitations
should not apply to the offence of enforced disappearances.
Immediate enactment of a witness protection law that conforms to
international standards is a must.

Changes to the law would, however, be to no avail if there is no state
will to effectively prosecute and punish perpetrators of grave human
rights violations. Unfortunately, we see no such intention
manifested. Public agitation in this regard is therefore imperative if
we are to return to the concept of legal accountability for rights
violations which should surely be the foremost imperative of our
prosecutorial/judicial systems.
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INTERNAL DISPLACEMENT AND
HUMANITARIAN CONCERNS: HUMAN
RIGHTS IN THE CONTEXT OF THE
CONFLICT

Sunila Abeysekera

1. Introduction:

The human rights framework on internally displaced persons takes
into account multiple causes as well as multiple expressions of
K displacement within the borders of any nation state that is
B experiencing a conflict or a natural disaster, or is engaged in
infrastructure development that calls for the relocation of
populations. The Guiding Principles on Internal Displacement
were created in 1998 as an initiative designed to create a framework
of protection that would apply to all internally displaced persons
- (IDPs) in a situation in which national legal frameworks were
proving to be grossly inadequate to deal with the problems of
displacement that were confronting states in ever increasing
number. Since then the Guiding Principles have been applied to
many diverse situations of displacement including in situations of
conflict and of natural disaster, focusing on protecting the rights
of IDPs, in particular their right not to have their freedom
curtailed due to displacement and their right to participate in

decision-making regarding their fucure.

" Executive Director INFORM Human Rights Documentation Centre
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A focus on the linkage between human rights and humanitarian
issues is another aspect of the contemporary human righes agenda
that is increasingly cmerging in all countries where there is an on-
goingconflict. Traditionally thereis a difference in the obligations
of the statc under human rights and humanitarian law, as well as
differences in conceprualizing the paramcters of ‘protection’,
Modern conflicts, whether they be internal or international, tend
to generate crises in human rights protection as well as in
humanitarian protection concerns that create a growing inter-
action between the two arenas. This creates its own particular
nexus for dealing with issues of justice and protection from human
rights and humanitarian perspectives in a conflict situation. In Sri
Lanka, too, the current conflict has seen the narrowing of gaps
between human rights defenders and humanitarian actors, who
unite in coping with the erosion of democratic freedoms and
norms in the context of the conflict as well as in responding to the
needs of communities of civilians affected by the conflict.

2. The Sri Lankan scenario: 2007

This report covers the year 2007, a period of Sri Lankan history
which saw an unprecedented increasc in the conflict in the North
and East of the island, with a range of violations of internationally
accepted human rights and humanitarian norms and standards.
Inevitably the conflict generated the largest numbers of internally
displaced persons. In addition, there was displacement because of
the construction of the Southern Expressway in the southern parts
of the island, and small numbers of persons who were temporarily
displaced duc to flooding in several districts in the central parts of
the island. However, the figures of development-related and
disaster-related displacement in 2007 are small to the point of
beinginsignificant when compared to the large number of persons
displaced by the conflict, especially in the cast of the island. The
situation of internal displacement was made more complex by the
existence of communities who were displaced by carlier fighting,
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by internally displaced persons (IDPs) displaced by the tsunami of
2004 and by IDPs who remain unable to return to their homes
because their homes and lands remain inaccessible due to security
considerations.

The intensification of the conflict between the government of Sri
Lanka and the Liberation Tigers of Tamil Eelam (LTTE) in 2007
made the Ceasefire Agreement (CFA) of 2002 untenable and
rendered the conditions of life of the people living in the north
and cast of the island intolerable by any standard. The civilian
population of the areas affected by the conflict found themselves
caught in between the warring parties and uncertainty, fear and
tension became a part of their daily lives.

No initiatives for a negotiated resolution of the conflict in Sri
Lanka were a part of the dominant political discourse at any level
and within any political party or community. The All Party
Representatives Committee which was supposed to come up with
aconsensus document on a political solution to the ethnic conflict
limited its discussions to issues of maximum devolution under the
13* Amendment to the Constitution, and sat withourt the
participation of key political actors including the main Sinhala
opposition party the UNP, the main Tamil political party in
Parliament, the TNA (Tamil National Alliance) and the JVP

(Janatha Vimukthi Peramuna) another key southern polirical
actor.

As the conflict intensified in 2007, a split occurred within the
breakaway group from the LTTE, the TMVP (Thamil Makkal
Viduthalai Pulihal) with tensions emerging between the leader
Karuna and his deputy Pillayan. This created further
complications for the Tamil civilians living in the East since it
added another dimension to the militarization of their
communities as well as heightened the climate of fear.

This environment resulted in the ethnicization of the
humanitarian crisis as well as the ethnicization of the delivery of
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reliefand aid to affected communities, with disastrous consequences
for those affected and displaced by the conflict. While there is no
doubrt that the government of Sri Lanka has faced serious threats to
its security due to the actions of the LT TE, it has not paid sufficient
attention to its obligations under international humanitarian law
to protect civilians caught in the conflict. Suspicion that every
Tamil affected by the conflict must necessarily be an LTTE
sympathiser or supporter has coloured delivery of relief by
government authorities while all those who have tried to defend
the rights of this group of civilians or who have tried to deliver
relief and assistance have been vilified as LTTE supporters and
sympathizers. A study by Tufts University commented that ‘Local
political interests relating to the prosecution of the war between
the LTTE and the GOSL were found to inform popular perceptions
of the relationship between terrorism and internarional
humanitarian involvement”. The systematic reiteration of this
linkage between humanitarian assistance and terrorism by certain
sections of the media and by high-level government officials and
politicians of the ruling coalition (the United People’s Freedom
Alliance - UPFA) has endangered the lives of aid workers and
hampered effective delivery of assistance to people who need it the
most.

The climate of impunity within which widespread abductions,
including of children, disappearances and extra-judicial executions
in the North and East have continued to occur throughout 2007
has heightened the climate of fear and terror that prevails in these
areas.

The office of the National Human Rights Commission in Jaffna
reported 87 youths either abducted or disappeared in the first 69
days of 2007, including 37 in January, 35 in February and 15 in
the first ten days in March in the peninsula alone. On April 20,
2007, the ICRC said 58 abductions had been reported to itin the
4 weeks from March 22 onwards. In the week of June 11-17, the

!'Sri Lanka Country Study of the Humanitarian Agenda 2015: Feinstcin
International Centre, Tufts University; Oct 2007
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Sri Lanka Monitoring Mission? reported 34 abductions in the East

alone, 17 in Batticaloa, 14 in Amparaiand 3 in Trincomalee. Since
these reports only focus on the numbers that are reported to the
Police, to the Human Rights Commission, to the Civil Monitoring
Committee and other institutions, it is estimated that the real
figure exceeds these numbers. In Colombo there have been several
instances in which businessmen have been kidnapped and released
after payment of ransom, and no complaint is ever filed regarding
this incident by the businessman or his family. On March 10,
UNICEF? said that their records showed a total of 6,241 children
reported as abducted as of January 2007. Of these, there are 1879
abducted children still with their captors, with the LTTE having
1710 and the TMVP holding 169. In July 2007, the Mahanama
Tilakaratna Commission of Inquiry into abductions,
disappearances and killings from Jan 01, 2006 to February 25,
2007 found that police were in a ‘deep slumber’ and called for
tough action against lethargy in the Police force. The ICRC on
September 4 reported 34 abductions in 3 weeks in August 2007,
and the SLMM report of September 20 noted an increase in
number of assassinations, abductions and disappearances in Jaffna.

In this environment, as the conflict intensified, first in the East
and then in the North, literally hundreds and thousands of civilians
fled their homes and villages in search of safety and refuge in 2007.
. Most of them moved to areas perceived to be ‘safe’” within their
g own district or in other districts, while a substantial number also
fled to South India. While the conditions of flight exposed
displaced communities to danger, the conditions they encountered
in the areas which they relocated to also fell far short of acceptable
i standards in terms of minimum humanitarian requirements. The
g : provision of adequate accommodation for the IDPs remained an

issue, with many school buildings being occupied by IDPs, creating
a crisis in the education system as more schools were closed and

z . . . - . " -
The Scandinavian mission set up to monitor the implementarion of the Ceasefire
Agreement

? Asthe lead agency of the Task Force on Monitoringand Reporting under Security
Council Resolution 1612 on Children and Armed Conflict
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others had to run double sessions each day.

The increased hostilities and the general climate of fear and
insecurity has not only resulted in displacement but has also
affected all communities living in the North and East and
surroundingareas. Restrictions imposed by the security forces on
movement of people and transport of essential items including
food, drugs, fertilizer, fuel and vehicle spare parts have seriously
affected livelihoods such as fishing and farming, which are the
primary forms of employment of the majority of the people in the
conflict-affected areas. Scarcity of goods and lack of access to
markets combine to create an economic crisis throughout the
North and East, and the steep rises in the cost of living have led to
an increase in poverty and malnutrition in these areas. The closure
of main roads such as the A-9 (from Colombo to Jaffna) and other
subsidiary roads that give access to LTTE controlled territory in
the Northern Province areas have gravely affected the lives of
people living there causing both physical and psycho-social harm.

As the conflict continued throughout the year under
consideration, the processes of displacement were also continuous,
and often cyclical, with groups of people moving further away from
the fighting as the fighting progressed. The capture of LTTE-
controlled areas of the East including Vakarai and Batticaloa West
by the state security forces led to a cycle of resettlement in some
parts of the Eastern province in 2007. Concerns were raised by
humanitarian and civil society organizations together, regarding
the voluntary nature of this resettlement, and led to re- -
consideration of some practices.

The humanitarian situation generated by this level of large-scale
displacement assumed crisis proportions and led to a great deal of
concern within and outside the country. The UN initiated a
Common Humanitarian Action Plan (CHAP) Appeal for Sri
Lanka in 2007. Sir John Holmes, Coordinator of UN Emergency
Relief and Under Secretary-General for Humanitarian Affairs,
visited Sri Lanka from 6 to 9 August on an official visit including
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to conflict-affected areas of the island. The response of the
government to some comments attributed to Sir Holmes at the
end of his visit regarding the safety of humanitarian workers in Sri
Lanka caused a furore within the country, with senior members
of the government accusing him of being an LTTE sympathizer.
Amidst allegations of an ‘international conspiracy’ against the
government of Sri Lanka, UN Secretary General Ban Ki Moon
affirmed the UN's support for the work of Sir Holmes and called
the comments calling him a ‘terrorist’ unwarranted and
unacceptable. Mr. Moon called on the government to be more
responsive to comments made in the best interests of a country,

and of its people.

The resistance to international scrutiny of the impact of the
conflict on the civilian population of the north and east and to
the facilitation of any process for peace by agencies outside Sri
Lanka was reflected in mainstream Sinhala political debates.
Throughout 2007, there were charges of ‘international
interference’ and ‘partiality to the LTTE’ coming from both the
extremist Patriotic National Movement (PNM) and by
government spokesman Keheliya Rambukwella. In addition, ata
meeting held to commemorate the adoption of the 1977
Additional Protocols to the Geneva Conventions, organized by
the ICRC in Colombo, Deputy Solicitor General Shavindra
Fernando went on record as saying that ‘Sri Lanka is often bullied
into signingand ratifying international Conventions’ confirming
the government’s attitude that it could renounce its obligations
under international human rights treaties that it had signed and
ratified with impuniry.

3. Facts and Figures regarding Internally Displaced
Persons in Sri Lanka in 2007:

Walter Kalin, Representative of the UN Secretary General on
IDPs, visited Sti Lanka from the 14* to the 21% of December 2007.
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In his report* he refers to a government estimate of 577,000 IDPs
in Sri Lanka at the time. The escalation of the conflict in mid
2006 had created 308,000 new IDPs, while 312,000 were recorded
asdisplaced by the conflict in the period before the CFA of 2002.
There had been several processes of resettlement of IDPs in 2007,
which led to a fluctuation in the figures. Kalin's statement that
‘Displacement in Sri Lanka is characterized by its fluidity and
unpredictability’ bears witness to the complexity of the issue.

In April 2007, the Internal Displacement Monitoring Centre of
the Norwegian Refugee Council had estimated 301,000 persons
displaced because of the new round of fighting between the LT TE
and the government forces since March 2007. By September 2007,
the IDMC estimated that 101,000 of these IDPs had been
resettled and had returned to their homes and villages. In the
East, 3000 remained in transitional shelter awaiting relocation.
In August 2007, the International Organization of Migration
(IOM) reported approximately 11,000 tsunami-displaced persons
still awaiting resettlement. These were the persons who had not
OWNED homes or properties that had been destroyed by the
tsunami, and had therefore not been entitled to receive the
replacement housing and land allocations assigned by the
government.’

The figures of displacement in Sri Lanka for 2007 are not absolutely
accurate because of the range of problems relating to registration
of IDPs. While both the state and international agencies charged
with providingassistance and aid to displaced communities have
various processes of registration of recipients of relief packages,
there are many IDPs who slip through the cracks in the
system, some for example because they have opted to live

* Report of the Representative of the Secretary General on the Human Righes of
Internally Displaced persons, Walter Kalin: Mission to Sri Lanka: UN doc. A/
HRC/8/6/Add .4, May 2008

* Civilians in the way of Conflict: Displaced people in Sri Lanka: 26 September
2007: IDMC; updated country profile available online at www.internal-
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with family members or to rent out their own homes in the places
of temporary relocation. Also missingin the official figures are those
who seck shelter in public buildings such as schools and places of
worship during the night duc to their sense of fear and who recurn
to their homes during the daytime. This specific group, known as
‘night time IDPs’ is not counted as displaced, and there is no arena
in which the problems they face due to their peculiar form of
displacement can be addressed. In addition, in some cascs, the
circumstances of displacement led to separation of familics.

In some studies on the situation of IDPs, such as one done by
Bhavani Fonseka of the Centre for Policy Alternatives®, we can see
thac there are different levels of understanding regarding the
identification of a person as an IDP which also have an impacton
the processes of enumeration and registration. In some cascs, the
IDP herself may not wish to refer to herself as a displaced person,
due to issues of dignity, or duc to security concerns. Some long-term
IDPs who have been absorbed into host communitics sometimes
resist classification as IDPs and instead affirm their belonging to
the place of relocation and their desire to remain there. This is

particularly so of Muslim and Sinhala IDPs.

The figures of displacemenc in Sri Lanka also include
approximately 60,000 Muslims who were expelled from the Jaffna
peninsula and other parts of the north by the LTTE in 1990 and
who have been living as IDPs in and around Puttalam in the south-
western part of Sri Lanka in 140 welfare centres and 60 relocations
sites for the past 18 years’. The numbers of Sri Lankan Tamils
seeking refuge in South India have also increased as a result of the
intensification of the conflict, in spite of the fact that the trip is
extremely hazardous and illegal. According to figures given by the
UN High Commissioner for Refugees (UNHCR) as at

¢ Bhavani Fonscka, “A Profile on Internally Displaced Persons Living with Host
Families”, ac

7Hasbullah, S.H. 2001. Muslim Refugees: The forgotten peoplein Sri Lanka's cthnic
conflict. Noraicholai: Research and Action Forum for Social Development.
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November 30 2007, there were 131,469 Sri Lankan refugees in
Southern India. Of them, 111,269 had been there before 2002.

In his report to the UN Human Rights Council in May 2008,
Walter Kaelin focused his attention on 6 communities of IDPs in
Sri Lanka:

1. The IDPs in the Eastern Province (Trincomalee and
Batticaloa Districts) who were displaced between April
2006 and April 2007;

2. The IDPs from the East and North who were
unable to return to their homes and lands because of the
declaration of those areas as High Security Zones, because
the de-mining was not complete or because their homes
and land were occupied by the security forces;

3. 'The newly displaced in Mannar and other parts of the
Northern Province;

4. 'The civilian population trapped by the conflict within
the Vanni in the Northern Province and in imminent
danger of being displaced;

5. The IDPs who are victims of protracted displacement,
for example, the 60,000 Muslims in Puctlam;

6. The IDPs who were displaced by natural disasters
including the tsunami.

With regard to the approximately 60,000 northern Muslims
displaced from Jaffna and Mannar in 1990, in 2007 the World
Bank approved a 32 million dollar housing project for 7,500
houses. While only a selected 40% will get support for housing,
the project would also provide infrastructure and water systems
that would also benefit host communities as a measure to prevent
tensions from crupting between the IDP and host communities.

onology of events related ro displacement r
in 2007
2007 began with aerial bombing of the LTTE controlled areas in
Padahuththarai in luppaikadavai GS arca, Mannar which resulted
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in the deaths of 15 persons, 7 of them below the age of 9.* This

was a small community of 46 fisher familics who had been
displaced in 1995 from Navanturai and other coastal villages in
Jaffna. UN Assistant Secretary-General for Humanirarian Affairs
Margareta Wahlstrom, in a statement issued on January 3, said
the aerial bombardment was a “source of deepest concern.”

On January 8, the UN stated that according to Government
| estimates, 15,000 people were isolated without access to food or
A basic supplies in Vakarai since the last relief delivery on November
29, 2006. The majority of them were housed in and around the
settlements of Kadiraveli, Paalchenai, Vammivedduwan,
Kandalady and Vakarai. On January 18*, shells fell on the Vakarai
hospital around which at least 4000 people were gathered and
precipitated the last outflow of civilians from Vakarai to the
Kajuwatta army camp. By January 21 or so, therc were no more

civilians left in Vakarai and there were at least 70,000 IDPs in
Barticaloa.

By early February 2007, the military offensive against the LT TE
in areas of Batticaloa West was advancingand over 10,000 people
had been displaced from their homes in LTTE-controlled areas
of Kiran, Chenkalady, Vavunativu, Kokkadicholai, Vellaveli,
Karaidyanaru and Toppigala.

-;'- 3 As the newly displaced from Batticaloa West began to move into
o Barticaloa East, the government speeded up the resertlement of
over 44,000 IDPs from welfare centres in Batticaloa to Vakarai
and locations in Trincomalee East. This process was overseen by
the security forces and local government officials. The process was
carried out in a manner that did not adequately respect
international humanicarian guidelines that have been created
especially for situations of resettlement. Issues of participatory
decision-making, consultation and informed consent were not the
focus of the resettlement process; the ‘go and sec’ visits that are an
essential part of such processes of rescttlement never took place.

¥ heep://www.amilnation.org/indictment/shadow_war/070102padahathurai.hem.
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There were no guarantees that the essential infrastructure such as

drinking water, electricity and telecommunication were available,
or that de-mining had been completed at least in the areas into
which people were being asked to return. The initial stages of the

resettlement process took place under the supervision of the
military, with lictle participation by international or local
humanitarian agencies and minimal participation by the District
administration. Denial of access to Vakarai beyond the Mankerny
checkpoint to all except the military and a restricted number of
government vehicles during the process of return and for the first
week or so after resettlement made the situation of the displaced
communities even more difficult. When the first bus loads of
resettled persons going to Trincomalee East turned up at a
transitional shelter site in Kiliveddy, on March 12, there was no
proper reception arranged for them and there were reports that
their first night was spent under trees.

The Ministry of Reconstruction and Rehabilitation cited figures
of 34,927 families consisting of 127,134 persons in 88 Welfare
Centres in Batticaloa by end of March 2007. These IDPs were
from Vavunativu, Karadiyanaru and Tharavikulam areas as well
as from Kiran and Chenkalady. The disregard for the sensitivities
of the IDPs on the part of the authorities was once more
demonstrated by the allocation of over 500 persons from
Vavunativu division who were lodged at a temporary camp at
Kokuvil in Sathurukondan which was located on the site of an old
cemetery.

UNHCR figures for the week ending April 19 reported 301,879
IDPs island wide, with 142,310 in Batticaloa, 46,179 in
Kilinochchi, 30,152 in Mullaitivu, 14,896 in Mannar, 7,995 in
Vavuniya, and 7,556in Trincomalee.

In Mannar, over 8,000 IDPs sought refuge in the grounds
_ surrounding the Church of Our Lady of Madhu as they fled
fighting between the army and the LTTE.
By May 2007, over 5000 IDPs who fled their homes due to the
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military offensive carried out by the Sri Lanka military in

Trincomalee East in August 2006 were still living in 26 welfare
centres in Trincomalee in poor conditions. The delay in

resertlement was due to the fact that the majority of Tamil IDPs
remained reluctant to return to their original homes because of
the prevailing situation of insecurity. Most Muslims who were
displaced from their homes in Mutur West in July/ August 2006

had however already returned to their homes.

On July 12, the government formally announced the ‘capture’ of
the Thoppigala area in Barticaloa West and the ‘expulsion’ of the
ITTE from the East. This ‘victory’ was celebrated on July 19 in
Colombo and elsewhere. A new ‘development campaign’ called
the Nagenahira Navodaya (the new Dawn of the East) was
Jaunched and many pledges were made as to the restoration of
‘normalcy’ to the eastern region. Quite soon afterwards the
government began a programme of resettling IDPs in Batticaloa
West, starting off in the Porativu pattu area. However, the
continued presence of the army and the STF in the resctelement
areas, fulfilling the roles that would normally have been played by
officials of the civilian administration, as well as the restriction of
access to civil society groups and NG Os to resettled communities,
presented a major challenge to the rhetoric of ‘normalization’ In
addition, tensions berween Tamil armed groups associated with
the government in the East’ as well as the growth of armed
militancy within the Muslim community'® added to the sense of
insecurity. In many resettlement sites, issues of security and safety
continued to surface, with several abductions and killings being
reported from resettlement communities in Batticaloa West."!

? Reporr of the fact finding mission to Batricaloa to assess the resettlement process
in Vellaveli (Porathivu Pattu D.S. Division) in Barticaloa West carried out by a
team from the Centre for Policy Alrernartives (CPA), INFORM Human Rights
Documentation Centre, the International Movement Against Discrimination and
Racism (IMADR) and the Law and Society Trust (LST) from May 17-18 2007
19 Srj Lanka’s explosive Muslim factor by Sudha Ramachandran’s hetep://
. . 1

www.atimes.com/atimes/South_Asia/E118Df01.heml
11 W - : . A . -
SWWL“M H o Action/Sunils Abevsckera,
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Humanitarian agencies coming together under the banner of the
Inter-Agency Standing Committee (IASC)'? went on record as
saying that armed groups were disrupting humanitarian work in
the Amparai District."

By the end of the month of July, the state-owned Daily News
reported that over 95,000 had already been resettled in the East
with only 37,000 more persons to be resettled and said that the
government hoped to complete the resettlement process soon. The
processes of resettlement were fraught with problems, largely due
to the inadequacy of facilities to support resettlement and to
guarantee the security of resettled communities.

In Trincomalee District, the declaration of some parts of Sampur-
Eachilampattu area as a High Security Zone meant that over 300
families who had been displaced could not return to their places
of origin and had to remain in grossly inadequate transitional
shelters in Kiliveddy. On July 17, a case filed by the Centre for
Policy Alternatives (CPA) challenging the gazette notification this
High Security Zone was dismissed by the three-member bench
chaired by Chief Justice Mr. Sarath N.Silva without taking it for
consideration. In the Mutur area about 126 Tamil families, who
had been resident in the Vinayakar Maha Vidyalayam in
Aalangkerniand Vipulananda Vidiyalayam in Eachchantivu were
resettled in Ralkuli in early July and the ferry service between
Ralkuli and Mutur was resumed. Over 3000 persons were resettled
in their original villages, in and around Eechilampattu. For
example, on July 24, 160 families (570 persons) who had been
displaced from Eachchilampattu, Muhaththuvaram and Kalladi
in Mutur returned to their homes on buses through Verugal and
Vakarai.

"2 The Inter-Agency Standing Committee (IASC) consists of: full members: FAO,
OCHA, UNDP, UNFPA, UNHCR, UNICEE, WFP, WHO; Obscrvers: ICRC,
IFRC, IOM, World Bank, ILO, OHCHR, UN DSS, CHA, FCE, Sarvodaya, Sewa
Lanka, Oxfam, FORUT, CARE, World Vision, ACE, ZOA, Solidar, Save the
Children, WUSC, ECHO, DRC, UNOPS

"3 Daily Mirror, p. 1, November 26, 2007
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The resettlement process in Batticaloa West commenced in
August 2007, again with many concerns expressed regarding lack
of security for the returning villagers. Vavunativu Divisional
Secretary K. Vimalanathan reported problems due to lack of
repairs to infrastructure, and due to lack of funds to support
villagers to resume economic activities. He stated that 4294 houses
in Vavunativu alone had been damaged due to war, and due to
attacks by wild elephants after the owners had abandoned their

homes.

Clashes between the LT TE and the security forces also continued
in some parts of the East. Delays in the re-establishment of a civil
administration continued to create an uneasy situation, and the
opening of several Police Stations did not result in the reduction
of a military presence in Vakarai and Batticaloa West.

The arena of the conflict shifted in July from the east to the Vanni.
Clashes between the LTTE and the government forces were
accompanied by constant shelling of the Vavuniya-Mannar border
areas with little regard for civilians living in those areas. On July
11, 2 civilians including a school boy were reported killed and 9
others injured in Alambil, in Mullaitivu, following such an air
attack.’ Clashes between the security forces and the LTTE
continued, forcing the ICRC to withdraw from its positions at
several points in the Northern Province, creating major difficulties

for travellers.

Delays in issuing permits for fuel to vehicles of the UN agencies
working in the Vanni created another range of problems, since
the fuel was used not only to operate vehicles but also to operate
generators which power freezers storing life saving vaccines and

other medicines

On August 1, the World Food Programme said it was providing

206

" Tamilnet, 11.07.2007



Internal Displacement and Humanitarian Concerns:
Human Rights in the Context of the Conflict

dry rations to 140,000 resettled persons and other IDPs in the
Batticaloa District. According to ICRC figures, there were 48,000
IDPs in Batticaloa by mid-August 2007.

Reports of confusion regarding the rescttlement process in
Trincomalee filtered back to the IDPs awaiting resettlement. On
August 14, there were reports that civil authorities in the Districes
of Trincomalee and Batticaloa had been directed to halt the issue
of food rations and other relief packages to IDPs from Mutur East
and Eachchilampattu who refused to be relocated in the new land
allocated to them by the government in other parts of the
Trincomalee district, following the HSZ demarcation.
Throughout this period IDP families who had been displaced from
Mutur and Eechilampattu over 12 months previously were
brought back from the various temporary camps that they had
been shelteringin, in Ariyampathy, Manmunai north, Chenkalady,
Kiran and Batricaloa town, in Batticaloa Districc. IDP families
who returned from Batticaloa and who could not return to their
homes and places of origin due to delays in mine-clearance and
other security consideration were housed at the transit shelcers in
Kiliveddy, which accommodated 883 families and Padithchidal,
which accommodarted 378 familics by the end of August 2007.
On September 6, the last group of Tamil IDPs, consisting of 1150
persons, who had fled their villages in and around Eechilampattu
in Trincomalce East returned from Batticaloa via Vakarai. The
majority of them joined cthe group of IDPs already in the
transitional shelters in Kiliveddy and Padiththidal, since the
security forces had not yet cleared their resctelement. Many reports
stated that the Kiliveddy site was over-crowded and conditions
were very poor, with severe shortages of clean drinking water, and
difficulties in preparing food duc to shortage of firewood and
kerosene.

On August 12, the army attempted to remove almost 100 Muslim
families from Arafac Nagar, located close to the Kattaiparichchan
army camp in Mutur, by force, on the grounds that this area came

under the HSZ. These villagers had been displaced to Kanralaiin
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August 2006 and resettled with government assistance in March
2007. The Assistant Divisional Secretary Mr Sharif clarified that
resettled families had started to clear the area and cultivate crops
prior to the Gazette notification declaring the arca a HSZ.
Following the army intervention, the villagers sought refuge in
schools and in the houses of relatives in other parts of Mutur town.
The army then announced that they would allow the people to
continue farming their land in the HSZ until a firm decision was
taken in this regard. But the army was clear that people could not
rebuild their homes and start living in that area. The villagers were
told that they would be offered alternative land elsewhere in the

District.”®

Controversy also arose regarding the resettlement of IDPs in
Trincomalee as hundreds of farmers in Kinniya, primarily Muslims,
were blocked from cultivating ncarly 4,000 hectares of paddy fields
lying in Theeneri and Kandalkadu on the basis that this was a
part of the HSZ.

On September 6, TNA MP Thurairatnasingham reported that
about 70 families from Verugal (Eechilampattu) had been taken
by the army to an area covered with jungle in Sinnakkulam and
resettled there. Although the IDPs had been given tents, nothing
clse was provided, and families were forced to shelter under the
trees. In the same way, other families from Mutur East were being
resettled in Manalchenai, where again there were no basic facilicies,
and in fact a severe lack of security.

A further point of tension in the resettlement process was that the
government authorities included IDPs who had been displaced due
to the conflict in earlier periods in the current resertlement
programme. For example, about 500 Tamil and Muslim families
displaced from Upparu, in Kinniya, by military operations in the
1990s, and who had been living in temporary structures at

Aalankerni and Maharuf Nagar in Kinniya were part of the

% htep://www.ropix.com/forum/world/sri-lanka/TVCOBRB7LJHIMRI46.

208}



Internal Displacement and Humanitarian Concerns:
Human Rights in the Context of the Conflict

resettlement programme in 2007. During their absence some of
their land had been taken over and farmed by Tamil families who
had continued to live in the area. This was a commonplace situation
throughout the East. The return of the original Muslim inhabitants
created additional tensions between the Muslim and Tamil
communities as a consequence of the poor management of this
process by the authorities involved. Given the various tensions
berween the two communities that had emerged in a variety of
ways during the displacement from Mutur in 2006, there were
some commentators who felt that the situation had been
manipulated by political actors of all communities.

In October, resettlement of civilians from the areas formerly
occupied by the LTTE along the AS route from Maha Oya to
Chenkalady took place. In October 2007, the Foreign Ministry
report stated that over 108,000 IDPs had been resettled in the
Eastern Province and that a further 50,136 people are yet to be
resettled in their original homes. The Shelter for East programme
of the Nagenahira Navodaya (East is Rising) was due to construct
200,000 housing units at a cost of Rs. 36.4 b. under the National
Housing Development Authority (NHDA).

From November onwards intensification of military operations
in the Mannar District saw heightened movement of civilians.
While some civilians fled from the fighting in the LT TE controlled
areas of the Vanni into the Mannar District, others fled still deeper
into LTTE controlled territory. In the first week of September,
over 4500 civilians were forced to flee Musali division in Mannar
when the army moved into the area located south of Mannar-
Medawachchiya Road. 5864 persons, among them 1644 Muslims,
were registered residents of the division, according the statistics
from the divisional secretariat in 2006. Some IDPs were reported
to have complained of harassment by soldiers as they tried to flee.
By the 10* of September, there were 327 IDP families (1136
persons) at the Nannaddan MV school and 99 families at the Don
Bosco Technical College. Others were reportedly living with
friends and families in and around Mannar town. A group of over
500 Tamil civilians were reported to have been trapped in the
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village of Mullikulam since September 1, when the army encircled
the area in which their village was located and blocked off their exit
route via Silavaturai. Serious concerns emerged regarding the
situation of these civilians and many different attempts were made
to send supplies and provide transport to enable them to leave the
area. However for almost a week this situation was not resolved,
despite repeated appeals by the Bishop of Mannar. It was only on
September 8 that the residents of Mullikulam could leave their
village, walking over 20 km to Silavaturai and then being
transported by whatever transport was available to the Maha
Vidyalaya in Murunkan. The killing of Jesuit priest Fr.
Packiyaranjith at the end of September in an LTTE-controlled
area of the Vanni made the precarious nature of the inhabitants of
this part of the island even more obvious.

The restrictions on travel from the Vanni in ambulances that was
imposed by the security forces in late November caused great
inconvenience and grief to those who were seriously ill and
requiring specialized medical treatment, and to members of their
families. According to these regulations, ambulances carrying
patients from the Vanni to Vavuniya hospital were stopped at
Omanthii checkpoint, patients forced to get down, subjected to
rigorous checking, and then transferred to ambulances operated
by the security forces for the last leg of their trip to Vavuniya.

Despite the government’s assurances that the Easthad been enti rely
‘liberated’ from the LTTE, there continued to be attacks on
individuals associated with the government and with the TMVP
that led the residents of the East to remain uneasy regarding the
presence of the LTTE in their midst. The at least partial success
of a ‘hartal’(strike) suspected to be called by the LTTE in the
Ariyampathi Manmunai areas of Batticaloa on September 21 was

understood by residents as an attempt by the LTTE to demonstrate
their presence in the area.

In December, the LTTE ordered all international humanitarian
agencies to move out of Mullaitivu and Kilinochchi in the Vanni,
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where the fighting was intensifying. While some INGOs took this
as an indication that the situation would worsen in the new year,
many of them began to take extra precautions. Many international
actors and agencies withdrew staff from arcas inside the LTTE-
occupied areas of the Vanni where they had been operating.
Among them were UN agencies such as the World Food
Programme and UNICEEF, international NGOs such as CARE,
the German Red Cross and Forut and narional organization,
Sewalanka. This gave rise to concerns regarding the plight of
civilians in the Vanni and an impending food shortage due to lack
of new stocks of essential food items being brought in to the Vanni.
The World Food Programme ceased acrivitics for a few weeks and
returned to work in the Vanni by the end of December. However,
the heavy fighting in the Mullaitivu area left approximately 32,000
IDPs withour access to any humanirarian assistance.

On December 12, ac midday, Kfir jets belonging to the SL Air
Force launched a series of three attacks on various locations in
Mullaitivu including Alampil and Chemmalai. The fact that this
was during the time when students were sitting their GCE O.L
examinations meant that in some schools the exam was interrupted
while children sought shelter in bunkers. Two civilians, M. Kesavan
(33) and S. Mathavan (19) were reported to have been injured in
the attack on Alampil.

On December 21, after almost twenty years, the sector of the A
15 road that links Kinniya to Mutur along the main Trincomalee
— Batticaloa road was reopened for public use from 8 a.m. to0 5.30
p.m. every day. This meant that the ferry services that connect the
three causeways - Upparu, Gangai and Raalkuli - that separate
Mutur and Kinniya also began operations. The reopening of this
road provides relicf for resettled IDP communities needing to
travel between Trincomalee and Mutur, because the sea transport
between these two points has been seriously affected in the past
weeks, due to the breakdown of one of the vessels that ply the sea
route, Seruvila-2.

211



Sri Lanka : Statc of Human Rights 2008
4 Nature of Displacement

As the foregoing chronology of events demonstrates, the nature
of conflict-related displacement in Sri Lanka is shaped by the
nature of the conflict. While the conflict remains the most critical
factor in terms of displacement and humanitarian assistance in
Sri Lanka, throughout the period under question, a serics of natural
disasters that affected specific parts of the island have also rcsultcd
in displacement, which has been very short-term.

Since however, the figures of the conflict-displaced population in
Sri Lanka is higher by far than of those displaced by narural disaster
or by development projects, this paper concentrates on defining
the nexus between the conflict, displacement and humanitarian
assistance on the understanding that this is most crucial in terms
of 2 human rights perspective on displacementin Sri Lanka in the

year 2007.

The ethnicised nature of the conflict leads to a disproportionare
number of Tamils being displaced, since the conflicrt is localized
in the Northern and Eastern Provinces of the island where the
majority of the population is Tamil. To a lesser extent, it has also
led to the displacement of Muslims, and to an even lesser extent,
to the displacement of Sinhala communities.

In addition, the ethnicised nature of the conflict leads to different
responses in terms of security considerations and in terms of
humanictarian assistance. In the case of Tamils who are displaced
due to the conflict, their life as IDPs is fraught with varying levels
of discrimination and violence because of their ethnicity. Tamil
IDPs have often faced an additional level of security checks
especially if they have moved out of; or through, LTTE-controlled
territory in the course of displacement. In addition to this mistrust
from state authorities and security forces, they also confront
hostility from armed Tamil groups that operate with the racit
support of the government. Muslim IDPs faced harassment by
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the LTTE in the course of displacement from Trincomalee East
in 2006. The Sinhala IDPs during this period of the conflict have
come primarily from the North Central Province (Anuradhapura
and Pollonnaruwa Districts) that borders on the Northern and
Eastern Provinces. They have been victims of acrack and
harassment by the LTTE and have become the principal cohorts
of the village-based Civil Defence Squads'® set up to assist the
sccurity forces in their work.

The nature of the conflict also creates a situation in which women
and children, the elderly and the disabled and ill are
disproportionatcly affected by displacement. This is due to the
fact chat the situation of conflict in the North and East has led to
the absence of men, especially those between the ages of 16 and
35. Many have fled to other parts of the island or abroad due to
fear of persecution, others have been detained, abducted or
disappeared, and yet others have joined the LT TE or other armed

groups.

In the year 2007, as the conflict moved from Trincomalee to
Batticaloa and then to Mannar, we see a process of shifting
displacement and resettlement. Many displaced communities also
experienced displacement several times, due to their moving
multiple times within the Eastern province in order to be ahcad of
the conflict.

Examiningreasons for displacement show that many chose to move
away from their homes and villages not only when they faced direct
conscquences of the conflict, buc when they felt thac they were at
risk and under threat. Thus for every instance in which some
conflict-related attack or confrontation took place, hundreds of
families were displaced, due to threats to their security.

The manner in which the conflice had defined certain parts of the
North and East as ‘LT TE-controlled areas’ especially in the wake

' Formerly referred to as Home Guards
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of the 2002 Ceascfire Agreement (CFA) meant thac hundreds of
thousands of Tamils had spent several years living under the
LTTE’s authority with no real choice in the matter. However,
when they were displaced and moved into arcas brought under
control of the sccurity forces, they found themselves under
suspicion for being LTTE sympathizers or supporters. The

inability of the government and of the security forces to define an

appropriate method for investigating IDPs from LTTE controlled

arcas without harassing the entire IDP population led to many

difficulties for these IDP communities and created further distance

and mistrust berween the ordinary Tamil population and the

government.

In addition, the government’s decision to assign certain parts of
Trincomalee East, around Sampur as a High Security Zone, the
definition of almost all the coast-line as a High Sccurity Zone and
intensive mining in conflict-affected arcas by both the government
forces and the LTTE created many situations in which resctddement
in their places of origin was not possible for some displaced
communities. The occupation of homes and land by the security
forces with no payment of rent or any guarantee against destruction
of the premises is also acommon feature throughout the North and
East which has created another layer of displaced persons who
cannot return to their own homes.

The conclusion of the military operations against the LT TE in
the East in August 2007 was an intensely politicized moment in
modern Sri Lankan history. The creation of several special
programmes for the reconstruction of the East by the government
and by Sinhala excremist political groupings generated much
anxicty among the Tamil communities living throughout the East
because of fears that there would be resettlement programmes

that benefited Muslim and Sinhala communities of the East
disproportionately.
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5. Institutional and Legal Framework for protection of
the rights of IDPs

Sri Lanka has no specific law that protects the rights of internally
displaced persons. However, the Constitution of Sri Lanka
guarantees the rights of all citizens to enjoy equality, and includes
a fundamental rights chapter that protects the rights of all citizens
including the right to equal protection, freedom of movement,
right to choose one’s residence, freedom of expression, freedom
from cruel, degrading and inhuman treatment, to name a few.
These rights can be restricted in certain situations including in
the interest of national security and public order, by invoking the
Public Security Ordinance (PSO), which empowers the President
to declare a State of Emergency and adopt Emergency Regulations,
if s/he believes they are necessary. Sri Lanka has been continuously
governed under Emergency Regulations throughout 2007. Special
Emergency Regulations promulgated in 2007" restricted the
freedom of expression and enabled the arbitrary arrest and
detention of persons under suspicion of involvement with acts of
‘terrorism.

In February 2006, the government of Sri Lanka adopted the Geneva
Conventions Act No. 4 of 2006, described as an Act to give effect
to the First, Second, Third and Fourth Geneva Conventions on
Armed Conflict and Humanitarian Law. The Act acknowledges
that the four Geneva Conventions of 1949 entered into force
with respect to Sri Lanka on 28 February 1959. However, since
the Act does not include the three Additional Protocols to the
Geneva Conventions that have come into effect since the end of
World War I1, it falls short of what would be required to indicate
that Sri Lanka takes its obligations under international
humanitarian law seriously.

17 Gazetrte Extraordinary No 1518/8 October 2007 - Amendment to Emergency
(Prevention & Prohibition of Terrorism & Specified Terrorists Activities)
Regulations, No 7 of 2006 published in Gazette Extraordinary No 1474/5 of
December 2006
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Both the government and the LT TE have at different times during
the conflict declared themselves to be bound by the four Geneva
Conventionsof 1949 and by the Additional Protocols of 1977 which

rovide the basis for the protection of civilians, humanitarian,
medical and religious actors during conflicts. It is this framework of
international humanitarian law that enables the continuous and
unhindered work of humanitarian agencies in conflict situations
including the establishment of peace zones and humanirarian
corridors for the provision of relief and assistance.

Although there is no specific international legal framework that
provides specifically for the protection of the rights of IDPs, itis

 generally accepted that the key principles of internationally
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accepted human rights and humanitarian law provide a broad
framework for the protection of the rights of IDPs. In addition to
the principles of equality and non-discrimination, international
human rights and humanitarian law provides for specific
recognition of groups with special needs including women and
children, unaccompanied minors, expectant mothers, mothers
with young children, female heads of household, persons with
disabilities and the elderly during times of conflict and

displacement.

Although Sri Lanka is a signatory to most international human
rights treaties including those that could provide protection for
IDPs, such as the International Covenant on Civil and Polirical
Rights (ICCPR), the International Covenant on Economic Social
and Cultural Rights (ICESCR), the Convention on the
Elimination of All forms of Discrimination against Women
(CEDAW), the Convention on the Rights of the Child (CRC)
and the Convention against Torture (CAT), the process of
incorporating the principles enshrined in these treaties into
national law has proceeded slowly and with many caveats that
undermine the original intent of the international laws.

The advances made in terms of defining internationally accepted
norms and standards for the protection of the rights of internally
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displaced people such as the Guiding Principles on Internal
Displacement'® the Pinheiro Principles on Housing and Property
Restitution for Refugees and Displaced Persons'? and the
Humanitarian Charter and Minimum Standards in Disaster
response of the Sphere Project (known as the SPHERE Guidelines)
* are all known and used, to greater and lesser extent, by
humanitarian agencies working in Sri Lanka including by the
authorities. However, the creation of a national legal framework
that would provide the protection IDPs need has been extremely
slow. In 2007, the Ministry of Human Rights and Disaster
Management led an initiative to draft a law to protect IDPs. The
initial draft which was presented to the CCHA and other
concerned groups was criticized due to its failure to focus on the
protection of rights’ of IDPs and to base itself fully on the Guiding
Principles on the Treatment of Internally Displaced Persons which
represents the highest internationally recognized standards with
regard to IDPs.

In March 2007, the Government of Sri Lanka passed the
Resettlement Authority Act No 9 of 2007, creating an Authority
vested with the power to formulate national policy and to plan,
implement, monitor and coordinate the resettlement of internally
displaced personsand refugees. The Act sets out in detail the ways
inwhich the Authority will formulate, coordinate and implement
various programmes to ‘assist’ IDPs. Article 13 states one of its
objectives as being ‘to ensure resettlement or relocation in a safe
and dignified manner of all internally displaced persons and refugees
AND to facilitate the resettlement or relocation of the internally
displaced persons and refugees in order to rehabilitate and assist
them by facilitating their entry into the development process.
Atrticle 14(j) states that it will facilitate the restoration of basic
human rights including cultural rights to empower IDPs.
However, at no point does the Act refer to the participation or

'* See, Guiding Principle 10 on IDPs at wwwi.intcrnal-displacement.org.
'? See, www.cohre.org,
* See, www.sphereproject.org.
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involvement of IDPs in the process of decision-making regarding
their own future, which is a key principle established in the
international frameworks relating to IDPs. In addition, the
definition of the powers of the Authority are extremely broad, leaving
it open to interpretation that the main focus of the Actisin fact to
create alegal framework that facilitates the acquisition of land and
property in conflict-affected areas and that enables ‘development’
projects to be implemented without references to communities
including the displaced. Article 29 offers protection foraction taken
under this Act or on the direction of the Authority. The
Resettlement Authority was established in 2007, following the

adoption of the Act.

6. National mechanisms and institutions mandated with
payingattention to the internally displaced

There are several institutional scructures and mechanisms in Sri
Lanka that provide for the provision of assistance and relief to the
internally displaced. A major issue that has emerged is that the
proliferation of Ministries, Authorities and Government agencies
that all have a mandate for the provision of relief and assistance
to IDPs and the lack of coordination between these agencies has
led to duplication of responses and reduces their effectiveness.
Despite the many institutional mechanisms, however, key
decisions with regard to the internally displaced population have
continued to be made by the Ministry of Defence, with a
centralized process of decision-making and lack of clear channels
through which these decisions could be communicated to the
Provinces and in particular to the security forces working in each
province and District.

The Ministry of Human Rights and Disaster Management takes
the lead on issues related to IDPS when it comes to the
international arena, dealing with international human rights
bodies such as the UN High Commissioner for Refugees
(UNHCR), the Office of the High Commissioner for Human
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Rights (OHCHR) at both the national and international level as
well as representing the government in international arenas such
as the UN Human Rights Council. The Ministry is also engaged
with the Consulcative Committee of Humanitarian Agencies (the
CCHA) which was established to address the increasing
humanirarian crisis in Sri Lanka. The CCHA includes the
Commissioner General of Essential Services, the Secretary to the
Ministry of Foreign Affairs, the Secretary of Defence, UN agencics,
some of the key humanitarian agencies working in the conflict
affected areasand a number of key Ambassadors. It was created asa
forum that provides space for dialogue between humanitarian actors
and senior government officials. However, the mechanism failed to
live up to its cxpectations throughout the humanitarian crisis of
2007 especially since it did not challenge the tensions between the
government’s anti-terrorism actions and the humanitarian need to
protect the righs of civilians caught up in these military actions.

The Ministry of Human Rights also coordinates an IDP Working
Group for the consultation of drafts of the legal framework for the
protection of IDPs, tha is currently still under discussion. This
mechanism was complemented by a scparate forum called IDP
coordination meetings, which has been an arena for the discussion,
dissemination and exchange of information regarding the sicuation
of IDPs.

Other actors that play a key role in relief, rescttlement and
reconstruction initiatives that have an impact on the lives of
internally displaced women, men and children are the Minister of
Human Rights and Disaster Management, the Ministry of National
Building and the Ministry of Resettlement and Disaster Relicf
Services and the Rescerlement Authority established by the
Rescttlement Authority ActNo. 9 of 20072,

' An Act to provide for the establishment of an Authority to be called the
Resettlement Authority; to vest the Authority with the power to formulate 2
national policy and to plan, implement, monitor and coordinate the rescttlement
of internally displaced persons and refugees
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In addition, since the tsunami of 2004, there has been an IDP Unit
housed within the Nadonal Human Rights Commission. Although
the crisis of legitimacy of the Commission has created several
obstacles to the work of all its Units, the IDP Unit has continued
to function throughout 2007. While the fact that the NHRC has
regional offices including in some arcas of the North and East
including in Batticaloa, Amparai, Trincomalee and Jaffna has
enabled the regional offices to become repositories of a range of
information regarding the situation of civilians caught up in the
conflict, the lack of public accountability on the part of the NHRC
has meant that this information remains unpublished and therefore
cannot lead to any analysis of the situation or to the design of

effective responses.

The UN and other international humanitarian agencies have also
created several mechanisms for the sharing of information and
strategizing on responses to the humanitarian crisis that dominated
their agenda throughout 2007. Key among them were the Inter-
Agency Standing Committee (IASC) and the IDP Working Group
coordinated by the UNHCR. In addition the Consortium of
Humanitarian Agencies (CHA) continued to hold weekly meetings
for the exchange of information.

In 2007 the international community led by UN Office for the
Coordination of Humanirarian Affairs (OCHA) ficlded a
Common Humanitarian Action Plan (CHAP) for soliciting
funding from the international community for relicf and assistance
to IDPs and war-affected communities in Sri Lanka.

Throughout the year 2007, the crisis of providing cffective and
appropriate support for IDPs continued to be a critical issue. The
security situation created an environment in which decisions
regarding the allocation and delivery of relief was dictated by the
security forces, and the international agencies charged with
providing assistance to IDPs found themsclves unable to move
personnel to transport essential items to the conflict-affected areas.
The security situation also meant thatissues relating to the security
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of IDPs under the protection mandate of the UNHCR and many
other international humanitarian agencies were often not

addressed in a way that could guarantee the safety and security of
IDPs.

Following the process of resettlement in the East, the CCHA came
out with a post-resettlement development plan for the East that
focused on three areas: security, immediate development (giving
priority to the re-establishment of the civilian administration) and
long-term development. However, this process was juxtaposed
against an announcement made by military officials in charge of
the East that all reconstruction and other activities carried out
with rescttled communiies by local and forcign NGOs would be
subject to the scrutiny of the military as well as of officers linked to
the civilian administration structures. This set alarm bells ringing
regarding the control and restriction of NGOs, especially those
working in the conflict-affected areas. It also resulted in further
delays to humanitarian initiatives designed to support resettled
communitics.

The issue of regular dry rations was an issuc in all resecelement
arcas, with lapses of weeks, sometimes taking place duc to lack of
coordination between the various state and non-state agencies
mandated with the delivery of food relief and emergency
assistance.

The case in which 5 individuals including public officials at the
Agrarian Insurance Board were charged with a massive fraud
regarding payment of compensation to farmers who had suffered
crop loss duc to the closure of the Mavilaru anicut in 2006 was
brought up before the Colombo Magistrate’s Court in November
2007 and given a calling date in 2008. This casc is onc of the few in
which mismanagement of relicf and assistance supposed to be
received by IDPs has been brought to public notice. The fact that
the victims were Sinhala farmers in and around Kantalai, and that
the closure of the water canals and the subsequent clash between
the LTTE and the security forces in that area was the subject of
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intense politicization by the JVP and by extremist Sinhala political
actors is perhaps responsible for this exposure. Other complaints
about fraud and misappropriation of fundsallocated to IDPs as well
as complaints of various forms of intimidation and extortion from
IDPs by officials have never been investigated.

7. Key issues regarding the situation of IDPs in 2007:

7.1  Registration and definition:

Anomalies relating to the registration of IDPs has meant that
throughout this period, the numbers of IDPs that have been formally
registered are less than the actual number. Among the agencies
that gather information regarding IDPs are those charged with the
provision of relief and assistance such as the Government Agent
for the District and his officers, the UNHCR, the IDP Unit of the
National Human Rights Commission and international
humanitarian NGOs. Figures could easily be obtained from any of
these offices until mid-2007, and from then onwards security
concerns made access to information as well as access to
resettlement areas more difficul.

The registration of the IDPs was traditionally the responsibility of
local government authorities from the Grama Sevaka upwards to
the Government Agent. In the case of the displacements from
Vakarai, this process was interrupted by the arrival of officials from
the National Data Collection Centre of the President’s Office who
summoned three Divisional Secretariat Officers and asked to submit
basic information; some were also photographed and fingerprinted.
In some cases IDPs were asked to go to the Police Station in order
to be photographed. This process heightened their sense of
insecurity and suspicion regarding the intentions of the registration.
The fact that this is not a ‘universal ‘ registration — it does
not cover those IDPs living outside the welfare centres nor
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does it record children under 10 - hasalso contributed to the sense
of uncase regarding the process.

In the process of resettlement IDPs were issued with individual
and family IDs with photographs, by the military. The process
of issuing Milicary IDs was first introduced in the resceclement
process for Vakarai in Batricaloa East and then became more
institutionalised in the rescttlement of Batticaloa West. The
IDPs from Vakarai and Mutur/Sampur were asked to bring their
own photographs and get the forms certified by their village
official (Grama Sevaka). Each person was required to submit
two photographs of themselves and five copics of the application
form. In addition, they werc required to submit 2 photographs
of their family along with six copies of another application form.
All members of the family who appeared in the photograph were
required to be present at the time of submission of forms and
photographs. This process was expensive and time-consuming
for the IDPs. In the rescttlement to Batticaloa West, the army
brought in a team of photographers and coordinated the
registration process in a more systematic manncr so that
individual IDPs and IDP families did not have to go through as
many difficulties as had been faced by the IDPs from Vakarai

and Trincomalee.

While access to the resereled areas for non-residents was tighely
controlled in the carly phases of the resettlement process,
movement in and out of the resettled areas by the returned IDPs
was controlled through scrutiny of these IDs at checkpoints sct
up at all the roads and bridges that give access to these arcas. The
family ID in particular created problems for those family members
who had not been present during the photographic session who
had then to take extra steps to prove that they were indeed
members of that family.

IDPs who remained with host families, or who had rented their
own accommodation, remained outside of this circle and their
process of resettlement was fraught with an extra number of steps
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they had to take in order to prove their displacement and their
entitlement to return to their homes.

7.2 Protection and Security:

The Guiding Principles on Internal Displacement and other
international humanitarian norms establish standards of
protection of IDPs that are applicable without discrimination on
any grounds. These norms have been disregarded by both the
government and the LTTE throughout the situations of
displacement that took place in 2007. There are many cases of
abuse and violence that have taken place within welfare centres
and transitional sites as well as cases of involuntary resettlement,
in the East. Thesc situations were created partly by the fact that
many of the welfare centres and transitional sites were located in
isolated arcas; there was no perimeter fencing and no lights thae
burned all night in strategic places within the sites. While the
security of different sites was handed over to official agencies, in
some places the Police and in other places the army, in many cases
this was a daytime arrangement and the security detail was not
present during the night. This made the sites open to incrusion by
outsiders including armed actors, who engaged in intimidation
and extortion. In addition, in and around Valaichchenai and
Batticaloa, armed paramilitary groups, the EPDP and the TM VP,
assumed the role of security officers in some of the IDP sites and
were also reportedly engaged in extortion and intimidation. The
state did not respond to reports and complaints of this situation.

The resettlements in the Eastern province, to Vakarai and Mutur/
Sampur areas in March/April 2007 and to Batticaloa West in
September/October 2007 were done in circumstances that did
not allow IDPs to make visits to their homes prior to rescttlement
so that they could assess the damage and needs. No arrangements
for them to resume their livelihoods were made, and de-mining
was not completed in some arcas by the time the resettlement
process began. The rescttlement commenced in a coercive
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operation that saw IDPs being liccrally forced onto buses by the
security forces, leaving them without any choice in terms of their
return. Following the first round of forced resettlement and as
reports of the dismal circumstances in the resettled arcas began to
filter back to the Barticaloa town, the IDPs who were still awaiting
resettlement refused to return. The response of the authorities to
this resistance was to set up deadlines for the issue of dry rations
to the centres and use other forms of intimidation. Charges of
‘forced return’ were made by civil society groups that were trying
to monitor the process, and were officially rebutted by the state.
However, first-hand reports left no doubt that the first phasc of
resettlement was carried out with coercion and with lictle
consultation with the IDP communitics.

The fact that the military denied access to the resettled areas to
local and international NGOs and even to some government
authorities forat least one week after the resettlement commenced
made che situation even more difficult for the IDPs and meant
that no information regarding the situation inside the resettled
areas was easily available.

Following resettlement, the IDPs faced life under the strict scrutiny
of the sccurity forces. The presence of armed Tamil groups in the
arcas where resettlement was taking place and the sometimes
unclear borders between the state security forces and che
paramilitary groups created further insccurity for the returning
IDPs since they were never quite sure as to which group was
conducting a search of their houses or interrogating them at a
checkpoint.

On July 11, Batticaloa Districc MP for the TNA, Mr.
Ariyanarenthiran, told the media of several different incidents of
murder, and one incident of rape which had taken place in and
around Kokkadichcholai in Barticaloa West. He said that as a result
people who had been resettled there were once again on the move.
These concerns were echoed by TNA MP for Batticaloa, Ms. T.
Thangeswary, who said she had received complaints of harassment,
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arbitrary arrest and detention and disappearance from resetcled
communities in and around Paduwankarai region. She pointed
out that the regular cordon and scarch operations were causing
great hardship to the rescetled people, and presented two cases of
missing persons, Rajendram of Maavadi, missing from June 4 and
Manikkapody from Swamimalai, missing from June 10. She also
drew attention to the case of Thavamani Balasunderam, who was
abducted from her home and later found raped and murdered.
She pointed out that women in the resettled communities had
special concerns regarding their own safcty in these circumstances.

The incorporation of members of armed groups to conduct
interrogations of IDPs leaving LT TE-controlled areas during the
military operations has been a particular feature of the Eastern
military offensive of 2007 that created extreme discomfort and
often inspired terror in the IDP community. Permitting armed
groups, the TMVP in particular, to carry out surveillance and
‘security’ checks inside IDP Welfare Centres was a feature of IDP
life in Batticaloa that contributed to high levels of anxiety among
the IDP population. The establishment of an office of the TMVP
(Karuna faction) in Valaichchenai had heightened the
vulnerability of the IDP population in particular, as demonstrated
by the claymore mine explosion attack targetinga TMVP office
at Vinayagapuram that injured 4 IDPs ac the Welfare Centre next
to the Vinayagapuram school. The civilian death toll of the military
operation in Vakarai was a matter of contestation between the state
and civil society organizations monitoring the situarion since late

2006.2

2 n spite of documentary evidence that 42 persons including 6 infants below the
age of 6 months who had been displaced from Mutur and were sheltering at the
Kathiravely Vigneshwara Vidyalaya in Vakarai werckilled in shelling on November
8 2006, that a displaced woman and a child wounded in the shelling died on the
way to hospital in Valaichchenai and at least 15 persons drowned duc to the boat
overturning while they were in flight from Vakarai to Pethalai, the statc continued
to deny thesc incidents and declare that no civilian deaths had occurred during the
Vakarai operation. ;
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7.3  Consultation and Participation of IDPs in decision-
making:

A key issue that emerged during the entire process of displacement
and resettlement throughout 2007 was the consistent lack of
consultation with IDP communities regarding their preferences
as to administration and organization of welfare centres and
transitional shelters, especially when it came to issues of security.
The process of rescttlement was also marred by situations in which,
for example with the Batticaloa West returns, IDPs were simply
informed that they would be returned without any consideration
for their own wishes and concerns. There was no systematic
mechanism put in place for sharing information with IDPs with
regard to their rights and entitlements in the resettlement process
and this led to a great deal of confusion and mistrust developing
within the IDP community.

There are many factors which were a result of the poor conditions
in welfare centres and transitional sites that created an
environment in which the IDPs were willing to return to their
places of origin. The authorities in charge of administering these
IDP sites did not pay that much attention to issues of
overcrowding, poor sanitation and garbage disposal systems and
flooding during rains since it was clear that their chosen option
was to focus on the early return of IDPs rather than improving
their living conditions within the IDP sites.

7.4 Restrictions on movement

There were concerns regarding limitations placed on the mobility
of IDPs in many situations in the East. On the one hand, while
they remained in the welfare centres and transitional sites, there
were rather ad hoc and unsystematic processes of reporting
attendance. Since most of the IDPs had lost their identification
documents during flight, their capacity to leave the camp
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overnight, or to travel outside of the District, even for emergencies,
depended on their ability to obtain temporary documents and
permission from the authorities, which was sometimes
complicated. In the resertlement process, the identification papers
issued by the military became critical for movement in and out of
the resettled areas since the roads and bridges leading to these areas
were tightly controlled by the military.

In both the East and in the North, during the initial military
operations that pitted the security forces against the LTTE in
LTTE-controlled areas, the LTTE attempted to use the
communities living in those areas as human shields, and imposed
restrictions on movement outside of the areas they controlled.
However, this strategy was not a success in the East and the
majority of people who had lived under LT TE control in Vakarai
and in Batticaloa West quite quickly fled into the areas of
Batticaloa that were controlled by the government. In the Vanni
and in Mannar the situation was slightly different, and up to the
end 0f2007, IDP communities were the subject of ‘push and pull’
interventions by both the LTTE and by government forces. The
process has clarified that both parties to the conflict are not averse
to using displaced communities as pawns in the conflict and
impose limitations on mobility and on transport of goods and
people as a form of exerting pressure on each other. Imposition of
restrictions on the movement of national and international
humanitarian agencies also created a range of hardships of IDP
communities whose daily survival, especially in terms of provision
of food and water, was to a great extent dependent on the relief
and assistance provided by these agencies. The creation of new
protocols for issuing visas to non-Sri Lankans working with
international NGOs including with humanitarian agencies, new
security measures at the checkpoints on all major roads leading in
and out of the North and East and embargoes on the transport of
fuel, drugs and other essential items to the North were all factors
that increased the hazards and difficulties of life for IDP

communities.
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Imposition of restrictions on access to land and sea by the military
due to security considerations also created many difficulties for
IDPs when they resettled. Throughout the East the coastline was
declared a High Security Zone and access was limited and
regulated by the security forces. While fisher communities
relocated to areas away from the coast in many situations, they
still had to negotiate access to the coast for fishing purposes and
the limitations on time, power of engines, and distance from the
shore made it almost impossible for many of the fishermen to
engage in their traditional livelihood in a way that made it possible
for them to support themselves and their families. The situation
was the same for many farmers in the East. Some of the land was
mined and unsafe for farming, while some tracts of land that had
previously been farmed was declared as High Security Zones
because of their close proximity to army camps. In all such
situations, access of farmers to their land was limited and again
created many problems for the farming community of these areas.
Passes had to be obtained from the Special Task Force camps even
for farmers to go and work in nearby villages, for example in
Hluppaiyadichenai and Karadiyanaru etc. The pass system also
restricted access to the forest areas. All this had an adverse impact
on the livelihoods and consequently on the sustainability of the
resettlement.

In 2003 the Jaffna HSZ was challenged in the Supreme Court by
a petition filed by TNA MP Mavai Senathirajah and others. The
case is still pending though the Chief Justice has requested that
an arrangement is reached with the military commander of the
area and the Government Agent in Jaffna to ensure that the HSZ
is reduced and some of the land returned to the civilians.

8. Militarization

The intensification of the conflict led to increasing control over
the North and East by the military, including over the civilian
administration. All access to the North and East was under the
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purview of the Ministry of Defence, which set up a system for
prior permission for journalists and for members of foreign
missions in Sri Lanka. The increased military presence in these
areas, as well as their enhanced powers over the people living there,
heighten concern regarding what the future holds in store for these

communities.

In October, controversy emerged regarding a visit by the
Counsellor of the Foreign Ministry of Iceland to the Vanni which
had not received formal clearance from the Ministry of Defence.
As a result, the military stepped up checks on vehicles belonging
to diplomatic missions, INGOs and even the SLMM at

Omanthai.”

In the East, the process of resettlement to Batticaloa west was
overseen by Eastern Province Governor, Rear Admiral Mohan
Wijewickrema, Eastern Province SLA Commander Parakrama
Pannipitiya, SLA Civil Commander, Maj. Bertie Perera, Sri Lanka
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