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This issue of the Review focuses on economic 

and social rights. The contributions in this issue 

speak to important debates in the context of both 

constitutional reform as well as transitional justice. 

The Public Representations Committee on 

Constitutional Reforms (PRCCR) was unambiguous 

in its recommendation that Sri Lanka should 

enshrine a wide range of socio economic rights in its 

Bill of Rights. Readers may recall Asanga Welikala’s 

arguments in the July issue of the Review cautioning 

against such a move, highlighting the dangers 

of emphasising legal mechanisms over political 

mechanisms for the protection of economic and 

social rights. In contrast, in this issue of the Review, 

Gehan Gunatilleke argues that the new Constitution 

ought to make economic and social rights justiciable 

with the stipulation that the role of judges in this 

regard ought to be defined precisely and cautiously. 

To this end, he argues that these ‘positive’ rights - in 

contrast to civil and political ‘negative’ rights - be 

enumerated within the bounds of minimum core 

obligations and the idea of progressive realization 

of rights. 

Gunatilleke further distinguishes the question of 

justiciability and enforceability of socio economic 

rights – a distinction that is somewhat muddied, 

if not lost altogether, in the prevailing debate in 

Sri Lanka. The question, indeed, is not whether 

economic and social rights must be enforceable 

or not. Rather, it is whether making these rights 

justiciable – and constitutionally justiciable – is 

Economic and Social Rights, Justice and the Law 

the most effective way of enforcing them. Making 

economic and social rights justiciable, i.e. legally 

enforceable, necessarily makes them vulnerable to 

legal restrictions. 

Further, as Welikala argues, ‘the expansion of 

the constitutional Bill of Rights to include socio 

economic rights engenders unrealistic expectations, 

they are often unaffordable in a developing society, 

(and)  they involve policy decisions by unelected 

judges …’. The potential negative implications of this 

on the rule of law, democracy and constitutionalism 

itself must also be considered. 

In light of these factors, consideration must also be 

given to the wide reach of Article 12 of Sri Lanka’s 

existing Constitution – the fundamental right to 

equality and equal protection of the law. Sri Lanka’s 

Supreme Court has further recognized that an action 

that is ‘unreasonable’ is also a violation of Article 

12. This provision has already repeatedly been used 

to challenge discrimination in the realization of 

economic and social rights. Gunatilleke’s discussion 

concerning the use of provisions of ‘reasonableness’ 

and ‘non discrimination’ for the protection of 

economic and social rights is useful to consider in 

this regard.

The submission on behalf of the Up-Country Tamils 

to the Consultation Task Force on Reconciliation 

Mechanisms (CTF) starkly underlines however, 

how a reliance only on political mechanisms has 

also resulted in entrenched patterns of exclusion 

JUAnITA ARULAnAnThAM & ThIAGI PIyAdASA
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and other negative consequences. Thus, even 

though health and education as scheme-based 

entitlements in Sri Lanka are arguably far more 

widely accessible than even in some so-called 

developed countries, there are several enduring 

fault-lines and shortcomings that warrant serious 

consideration. The submission to the CTF is a 

critique of liberal notions of violence, conflict, and 

justice. The demand to address nearly two centuries 

of structural violence at the intersection of ethnicity, 

class, caste, and gender poses many challenges to 

the pre-determined four-way segmentation (based 

on mechanisms) transitional justice agenda.  These 

claims will be a crucial touchstone for the relevant 

and inclusive nature of justice in Sri Lanka.

This issue also includes an article by Evert 

Waeterloos and Sara Janssens on the South African 

experience of land reform and rural development. 

The issues discussed here are of particular interest to 

Sri Lanka, especially given the cultural and political 

significance of land and its role in Sri Lanka’s 

decades long ethnic conflict. Restitution of lands of 

Tamil and Muslim peoples in particular, are far from 

being resolved despite being high on the political 

and justice agenda. Waeterloos and Janssens 

provide valuable insights from South Africa by 

drawing attention to the need for a balance between 

restitution and redistribution to ensure stability, 

development, and justice in the long term. Their call 

to link land rights and livelihoods, and ensure that 

restoration of rights in land is accompanied by a) an 

approach to land as a multi-functional resource and 

b) an alignment between restitution-related rights 

and meeting needs that demand redistribution, are 

especially germane to the debates around land and 

agrarian relations in post-war north and East Sri 

Lanka as well as Up-Country Tamil people’s claims 

to land. 

It is in the same vein that the submission by the 

Law & Society Trust to the CTF on economic 

reparations assumes significance. Given the 

economic crisis in the post-war north and East, the 

idea of ‘transformative reparations’ and integrating 

reparations with economic and social policy is 

especially relevant. 

The contributions in this issue thus highlight 

matters that are particularly timely for Sri Lanka 

today. The subject of social and economic rights 

is one that will assume significance in the months 

to come, as Sri Lanka grapples with issues of 

constitutional reform and transitional justice. 

EDITORIAL
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discussing the obligations of the state to 
progressively realize economic, social and 
cultural (ESC) rights, the author argues that 
Sri Lanka’s new Constitution ought to make 
ESC rights justiciable, and that the role of 
judges ought to be defined precisely and 
cautiously. Gunatilleke recommends that the 
constitutional text differentiate between a 
state’s minimum core obligations, which are 
not contingent on the availability of resources, 
and its general obligations to progressively 
realise ESC rights.

Obligations, Aspirations and Justiciability: 
Constitutionalising Socioeconomic Rights in Sri Lanka

GEhAn GUnATILLEkE

1. Introduction

The constitutional status of economic, social 

and cultural (ESC) rights has been a subject of 

intense debate among human rights scholars and 

practitioners. This debate is featured in recent 

discussions concerning constitutional reform in Sri 

Lanka. The question of whether to make ESC rights 

justiciable under the new Constitution now vexes 

Sri Lanka’s constitution-makers. 

This article confronts this question by surveying 

the normative and political arguments pertaining 

to the justiciability of ESC rights. It is presented in 

three sections. The first section deals with certain 

normative developments in international and 

comparative human rights law. It discusses the 

state’s obligation to make ESC rights enforceable 

under domestic law, and locates justiciability within 

this obligation. The second section discusses the 

final report of Sri Lanka’s Public Representations 

Committee on Constitutional Reform, and contends 

that the new Constitution ought to reflect the 

people’s aspirations in terms of ESC rights. The 

third and final section of this article examines 

the specific role of judges in rights adjudication. 

Building on this author’s previous work, this section 

attempts to set out certain parameters within which 

courts should enforce ESC rights. 

The article accordingly argues that Sri Lanka’s new 

Constitution ought to make ESC rights justiciable, 

that the role of judges ought to be defined precisely 

and cautiously, and that the constitutional text 

ought to lend itself towards such precision and 

caution.

Gehan Gunatilleke, Attorney-at-Law; LL.B (Colombo); LL.M 
(harvard), is the Research director of Verité Research. he is 
the author of ‘The Chronic and the Acute: Post-War Religious 
Violence in Sri Lanka’ (2015), and the co-author of ‘The Judicial 
Mind in Sri Lanka: Responding to the Protection of Minority 
Rights’ (2014). he is currently a Commonwealth scholar at new 
College, University of Oxford. The author considers this to be 
a working paper, and welcomes feedback. he is contactable on 
gehan.gunatilleke@new.ox.ac.uk
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2. The State’s Obligation to make ESC  
      Rights Justiciable

2.1 Positive and negative rights

The 1993 Vienna declaration and Programme 

of Action cemented the view that human rights 

were ‘universal, indivisible, interdependent and 

interrelated.’1 The idea that ESC rights are equal 

in status and importance to their civil and political 

counterparts has since enjoyed broad and steadily 

expanding support. yet it would be impossible to 

maintain that there is consensus on the matter. 

Legal and constitutional scholars continue to argue 

that treating needs such as health, education and 

housing as ‘rights’ ‘undermines the enjoyment of 

individual freedom, [and] distorts the functioning 

of free markets.’2  Scholars such as Cass Sunstein 

have argued that recognising ESC rights provides 

‘an excuse to downgrade the importance of civil and 

political rights.’3  Regardless of whether one agrees 

with this view, the obligations concerning ESC 

rights are often more complex than those relating 

to civil and political rights. This complexity has 

certain features worth discussing further.

The relevance of resources has characterised 

ESC rights as requiring positive action. yet Victor 

Abramovich and Christian Courtis challenge the 

claim that ESC rights are merely ‘positive rights’.4  

They argue that ESC rights demand ‘not only 

affirmative actions to guarantee and promote, but 

also require that the state respect and protect.’5  

The authors cite the example of the right to food 

to illustrate the point. On the one hand, the state 

must not expropriate land from a community that 

depends on such land for its livelihood. On the other, 

the state has an obligation to protect communities 

from the actions of third parties, such as dominant 

economic groups, to prevent deprivations of food. 

Such illustrations cast serious doubts over claims 

that ESC rights are merely ‘positive rights’ to be 

fulfilled depending on the availability of resources. 

Nevertheless, it is difficult to ignore the general 

tendency for ESC rights to require scarce resources. 

This tendency makes state obligations with respect 

to ESC rights relatively more complex compared 

to obligations relating to civil and political rights. 

For example, the right to education invariably 

involves allocating resources towards building 

schools and training teachers, while the freedom of 

expression may not necessarily involve such costs. 

Meanwhile the interdependence of rights is difficult 

to dispute—a matter that we will return to later in 

this article. 

2.2 Progressive realisation and minimum 
core obligations

If the obligation to guarantee ESC rights is indeed 

more complex, it may be important to define 

the precise contours of this obligation. Two 

international legal sources are useful in this regard. 

First, Article 2 of the International Covenant on 

Economic, Social and Cultural Rights (ICESCR) 

articulates the general obligation of states with 

respect to ESC rights:6  

Each State Party to the present Covenant undertakes 

to take steps, individually and through international 

assistance and co-operation, especially economic 

and technical, to the maximum of its available 

resources, with a view to achieving progressively 

the full realization of the rights recognized in 

the present Covenant by all appropriate means, 

including particularly the adoption of legislative 

measures (emphasis added).

  

The idea of progressive realisation sets ESC rights 

apart from civil and political rights, as it reflects 

the fact that states are not obliged to immediately 

fulfil all ESC rights. This apparent leeway provided 

to states is more often linked to the resources 

needed to achieving the ‘full realisation’ of ESC 

rights. Thus, for example, the state is not required 

COMMENTARy



6 Vol 27  |  No 340  |  October 2016  |  LST REVIEW

to provide adequate housing to all persons 

immediately. It instead has an obligation to utilise 

‘available resources’ to fulfil the right to adequate 

housing progressively until the right is eventually 

fully realised. 

By contrast, the state cannot seek to ‘progressively’ 

protect and promote civil and political rights. They 

are instantly owed to citizens and are not contingent 

on resources. For example, the state cannot claim to 

work towards protecting the freedom from torture. 

It must set out to do so immediately by refraining 

from the practice, prohibiting it under law and 

investigating, prosecuting and punishing offenders. 

The questions of resources—except in the context of 

preventive measures and law enforcement—do not 

apply to the immediate obligations with respect to 

guaranteeing the freedom from torture. hence any 

attempt to enumerate ESC rights must take adequate 

account of this idea of progressive realisation. 

Second, the Un Committee on Economic Social 

and Cultural Rights has clarified and elaborated 

upon the obligations of states with respect to 

ensuring progressive realisation. It is noted that the 

Committee’s views do not have the same force as 

binding international treaty law. yet the Committee 

is mandated to interpret and clarify the ICESCR. 

hence its general comments must be treated as 

authoritative. In General Comment no. 3, the 

Committee observes that the state bears two types 

of obligations with respect to ESC rights: obligations 

of ‘conduct’ and obligations of ‘result’. 7 

The Committee also clarifies that the state’s 

obligations entail two important undertakings. First, 

states must undertake to ‘guarantee’ that relevant 

rights can be exercised without discrimination. 

Second, the state must undertake ‘to take steps’ 

to fulfil these rights.8 The means by which the 

obligation ‘to take steps’ is satisfied include ‘all 

appropriate means, including particularly the 

adoption of legislative measures.’ 9 The Committee 

thus recognises ‘that in many instances legislation 

is highly desirable and even indispensable.’10 yet 

the adoption of legislative measures is by no means 

exhaustive. Other measures such as administrative, 

financial, educational and social measures are also 

required. 

The Committee has also expounded upon the 

concept of progressive realisation, which ‘constitutes 

a recognition of the fact that full realisation of 

all [ESC] rights will generally not be able to be 

achieved in a short period of time.’ 11 It has observed 

that the phrase ‘progressive realisation’ should be 

interpreted purposefully in the light of the raison 

d’étre of the Covenant, which is ‘to establish clear 

obligations…in respect of the full realisation of the 

rights in question.’12 The Committee accordingly 

points to the existence of a ‘minimum core 

obligation’ in respect of each Covenant right. It 

explains that a State in which a significant portion 

of the population is deprived of basic needs such 

as food, essential primary healthcare, basic shelter, 

and the most basic forms of education is ‘failing 

to discharge its obligations under the Covenant.’13  

hence it concludes that without minimum core 

obligations, the Covenant would be deprived of its 

raison d’étre.  

  

It is clear that states have a duty to achieve the ‘ends’ 

of respecting, protecting and fulfilling ESC rights 

with a specific focus on minimum core obligations. 

yet there is a residual debate on the ‘means’ through 

which such a duty may be discharged. hence the 

question remains as to whether measures adopted in 

this regard should include judicial remedies for the 

enforcement of ESC rights. The idea of justiciability 

arises in this specific context. 

2.3 Assessing the case for justiciability 

‘Justiciability’ is distinguishable from 

‘enforceability’.14  It is usually defined as involving 

a ‘real controversy’ that is ‘appropriate for judicial 

CONSTITUTIONALISINg SOCIO-ECONOMIC RIgHTS
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determination’.15  hence the state’s obligation to 

enforce ESC rights must be distinguished from 

the debate on the appropriateness of judicial 

intervention in the course of such enforcement. 

International instruments appear to leave the 

matter open. Article 8 of the Universal declaration 

of human Rights (UdhR) states: ‘Everyone 

has the right to an effective remedy by the 

competent national tribunals for acts violating 

the fundamental rights granted to him by the 

constitution or by the law.’16 hence the UdhR does 

not draw a distinction between civil and political 

rights and ESC rights, provided such rights are 

recognised by law. Meanwhile, Article 2(3)(b) of the 

International Covenant on Civil and Political Rights 

(ICCPR) specifically requires states to develop 

the possibilities of judicial remedies,17  whereas 

such a provision is not found in the ICESCR. Thus 

justiciability of ESC rights remains a subject of 

debate among scholars and policymakers.

Some scholars have argued against justiciability 

despite acknowledging state duties in respect of ESC 

rights. Aryeh neier and dennis davis for instance 

contend that judges lack the democratic legitimacy 

and the competence to adjudicate on ESC rights.18  

They argue that the need for effective remedies 

should not be confused with judicial remedies, and 

that administrative remedies and the ‘democratic 

process’ is better suited to enforcing ESC rights. It is 

accordingly argued that the ‘[g]reater flexibility and 

responsiveness of some those techniques can be 

better suited than litigation for achieving the goals 

of [ESC rights].’19  The two main arguments against 

justiciability perhaps warrant further discussion.

First, it is argued that unelected officials ought 

not to adjudicate on the allocation of scarce 

resources, which is the democratic majority’s ‘moral 

right’.20  neier argues that by adjudicating on ESC 

rights, ‘we get into territory that is unmanageable 

through the judicial process and that intrudes 

fundamentally into an area where the democratic 

process ought to prevail.’21  he accordingly insists 

that all stakeholders must be consulted when 

resolving questions of distributive justice and that 

such consultation cannot take place when rights are 

adjudicated upon through courts. 

Second, it is argued that the judiciary lacks the 

necessary resources and technical expertise to 

interpret and enforce ESC rights.22 Typically, it 

is contended that the executive and legislative 

branches of government have superior fact-

finding and reporting tools at its disposal to make 

decisions concerning resource allocation. Cécile 

Fabre explains that this argument is made because 

judges ‘do not have adequate training and the 

information-gathering tools that are required to 

decide…whether a particular individual got the 

resources the constitution entitles him to have.’23 

These objections are based on certain presumptions 

about the effectiveness of the democratic process 

and the ability of courts to access expertise. On 

the one hand, these objections presume that the 

legislative and executive organs of government 

are accountable to the general public, and that 

these organs function according to principles of 

equality and non-discrimination at the structural 

level. If this presumption is rebutted, the idea 

that a separate ‘independent’ organ could play a 

‘countermajoritarian’ role to check legislative and 

executive power seems reasonable. Thus even if 

judges play only a limited role in the vindication 

of ESC rights, there is no basis to deny the 

constitutionalisation of ESC rights altogether.24  

On the other hand, it is often presumed that courts 

cannot adequately access expertise and develop 

competencies on questions of resource allocation. 

To the contrary, courts are already developing such 

competencies. A number of jurisdictions, including 

the United kingdom,25  South Africa and India26  

have witnessed courts successfully navigate the 

difficult terrain of resource allocation without 

venturing outside the limits of its competence.27  

COMMENTARy
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Amy kapczynski and Jonathan Berger offer the 

following conclusion with respect to the South 

African experience: 

In a series of cases that have become 

milestones in the global debate over socio-

economic rights, the Constitutional Court 

has declared that such rights, as they are 

enshrined in the South African Constitution, 

are fully justiciable, and in fact that South 

African courts are obliged to test the 

constitutional adequacy of the government’s 

programs against these guarantees and 

to provide adequate remedies for all 

constitutional violations. 28

Moreover, in Olga Tellis v. Bombay Municipal 
Corporation,29  the Supreme Court of India analysed 

the issue of enforcing ESC rights under the Indian 

Constitution. The Court offered an expansive 

interpretation of the right to life in order to 

implicitly read in ESC rights such as the right to a 

livelihood. It held: 

If there is an obligation upon the State to 

secure to the citizens an adequate means 

of livelihood and the right to work, it would 

be sheer pedantry to exclude the right to 

livelihood from the content of the right to 

life. The State may not, by affirmative action, 

be compellable to provide adequate means 

of livelihood or work to the citizens. But, 

any person, who is deprived of his right to 

livelihood except according to just and fair 

procedure established by law, can challenge 

the deprivation as offending the right to life 

conferred by Article 21.

Meanwhile, the Committee on Economic, Social 

and Cultural Rights reinforces the need for making 

judicial remedies available, though not always as the 

first resort. It observes that whenever an ESC right 

‘cannot be made fully effective without some role 

for the judiciary, judicial remedies are necessary.’  30 

hence there appears to be an emerging consensus 

that judicial remedies must at least be available 

for ESC rights claims when other remedies are 

ineffective. Scholars such as Tara Melish accordingly 

insist that questions of justiciability ought not to be 

determined by which category a right falls under, 

but rather by whether a claim fulfils the ‘elements 

of a justiciable controversy’.31  Thus, depending on 

the nature of the claim, ESC rights can and should 

be just as justiciable as their civil and political 

counterparts. 

3.  The People’s Aspirations for ESC  
Rights 

3.1 ESC rights under the current 
Constitution

The Sri Lankan Constitution does not contain 

enforceable ESC rights. Instead, it contains a 

chapter on the directive principles of state policy, 

which lists certain policy priorities of the state. 

These directive principles refer to certain ESC rights 

such as ‘adequate food, clothing and housing’32  and 

‘the right to universal and equal access to education 

at all levels’.33 however, the Constitution does 

not provide a route through which the contents 

of these directive principles could be enforced. In 

fact, Article 29 of the Constitution states that they 

‘do not confer or impose legal rights or obligations 

and are not enforceable in any court or tribunal’ 

and that ‘[n]o question of inconsistency with such 

provisions shall be raised in any court or tribunal’. 

Thus a violation of any directive principle cannot be 

presented to a court for adjudication. 

In practice, the directive principles have been 

referred to, and to some extent, have been relied 

upon in certain fundamental rights cases. A good 

example of this practice is the Eppawela case, 

although the directive principle considered in the 

case dealt with the environment rather than a 

conventional ESC right.34 

CONSTITUTIONALISINg SOCIO-ECONOMIC RIgHTS
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In this case, the Government of Sri Lanka sought 

to enter into a Mineral Investment Agreement 

with a U.S. based multinational company in respect 

of a deposit of phosphate rock at Eppawela in 

the Anuradhapura district. The petitioners were 

residents of Eppawela who engaged in cultivation 

and owned land in the area. They complained to the 

Supreme Court of Sri Lanka that their fundamental 

rights under Articles 12 (1), 14 (1) (g) and 14 (1) (h) 

of the Constitution35 were imminently infringed by 

the proposed agreement. 

The Court held that there was in fact an imminent 

infringement of the petitioners’ rights guaranteed 

by the Constitution. In reaching its decision, the 

Court relied on the directive principle of state policy 

contained in Article 27(14) of the Constitution, 

which reads: ‘The State shall protect, preserve 

and improve the environment for the benefit 

of the community.’ yet directive principles still 

remain entirely non-justiciable, as they cannot in 

themselves form the substance of litigation. 

By contrast, Indian courts have ‘redefined the 

relationship between fundamental rights and 

directive principles.’36  The Indian Supreme Court 

has accordingly approached fundamental rights 

and directive principles in a more integral manner, 

thereby affording certain directive principles the 

status of fundamental rights.37  Such an approach is 

not evident in the Sri Lankan context.

3.2 The reform initiative

An opportunity has presented itself to address this 

lacuna in Sri Lanka’s constitutional jurisprudence. 

Sri Lanka is currently in the process of broad 

constitutional reform. Maithripala Sirisena was 

elected to the office of president in January 2015 

with a mandate to abolish the executive presidency. 

The nineteenth Amendment to the Constitution was 

enacted soon thereafter; it substantially reduced 

the powers of the executive president and re-

established an independent Constitutional Council 

to recommend appointments to key institutions 

and offices. The United National Front for Good 

Governance (UnFGG) later secured a parliamentary 

majority at the general election of August 2015 with 

a further mandate to deliver constitutional reform. 

The reform agenda prompted the establishment 

of a Constitutional Assembly to enable the whole 

of Parliament to sit as one Assembly tasked with 

debating and promulgating a new Constitution. The 

Speaker of Parliament presided over the first sitting 

of the Assembly in April 2016. Moreover, a Steering 

Committee consisting of twenty-one members of 

parliament was appointed with the Prime Minister 

as its Chairman. 

Meanwhile, a Public Representations Committee 

on Constitutional Reform (PRC) was appointed 

in late 2015. The Committee completed public 

consultations in May 2016 and produced an 

important report containing public views on 

constitutional reform including on fundamental 

rights. hence the report offers insights into the 

public’s aspirations with respect to ESC rights. 

These views warrant brief discussion.  

The report makes the broader observation that the 

rights enunciated in the ICESCR ought to be reflected 

in the Bill of Rights of the new Constitution.38  

This observation clearly advances a view that ESC 

rights ought to be enumerated in the Constitution. 

Several specific rights are then mentioned in the 

report. The report first recommends that the ‘right 

to life’ be included in the Bill of Rights, as ‘many 

[fundamental/human rights], such as the right 

to health, education [and] housing…flows from 

this basic right to life’ [sic.].39 The report then 

offers an articulation of those specific ESC rights. 

It recommends that the right to healthcare be 

formulated in the following terms:

COMMENTARy
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The Constitution guarantees to its citizens 

that the enjoyment of the highest attainable 

standards of physical, mental and social 

health care. Every citizen has the right to a 

standard of living adequate for the health and 

wellbeing including access to medical care, 

preventive services and drinking water [sic.].

This ‘positive’ articulation of the right to health is 

followed by a ‘negative’ articulation: ‘no person 

may be denied emergency medical treatment’.40  

As discussed later in this section, such a dual 

articulation appears to distinguish between the 

general obligations pertaining to the ESC right 

and the minimum core obligation with respect 

to that right. yet this approach to acknowledging 

both the ‘positive’ and ‘negative’ features of ESC 

rights is undermined by a carelessly formulated 

recommendation: ‘Ensure a balance between a 

focus on negative rights (protection from the state) 

and positive rights (entitlements to government 

protection and aid such as sustenance, shelter, 

education, health, employment)’.41 

The recommendation reinforces the dichotomisation 

of rights and prescribes a ‘balancing’ approach, 

which insinuates a competition of sorts between 

civil and political rights and ESC rights. Such 

an approach neglects to acknowledge the 

indivisibility and interdependence of rights. yet 

the recommendation may merely be one that is 

clumsily formulated rather than one intended to 

undo advances in human rights discourse since the 

Vienna declaration.

next, the report catalogues several ESC rights 

including the right to food, water, housing and 

social security.42  Unfortunately, this section of the 

report is poorly produced, as it merely lists these 

rights and fails to comment further on the actual 

views of the public. yet the report does expand on 

the right to education while noting that ‘many of 

the submissions [it] received referred to the need 

to protect Sri Lanka’s policy of free education.’43 

The report accordingly recommends the following 

clause to be included in the Constitution:

Every person has the right to education 

which shall be directed to full development 

of the human personality and the sense of its 

dignity and to the strengthening of respect for 

democracy, human rights and fundamental 

freedoms.44  

The report proceeds to recommend the inclusion 

of the ‘right to a primary, secondary and tertiary 

education at the cost of the State’ [sic.]. Unlike the 

recommended framework on the right to healthcare, 

no part of the right to education is articulated in 

‘negative’ terms or in a manner that signals the 

irrelevance of resource availability. hence the report 

does not explicitly acknowledge the minimum core 

obligation with respect to the right to education. 

Overall, the observations and recommendations 

contained in the report with respect to ESC rights 

are useful in terms of establishing a clear public 

demand for ESC rights in Sri Lanka. Such demands 

point towards the need to make these rights 

enforceable. The question then arises as to which 

institutional mechanisms are most appropriate in 

terms of ensuring enforceability. 

On the one hand, Sri Lanka’s electorate has 

prioritised ESC rights fulfilment at successive 

elections. The recent manifestos of Maithripala 

Sirisena45  and the 60 Month Plan of the UnFGG 46 

clearly include references to ESC rights. In fact, the 

President’s manifesto includes specific chapters 

on healthcare and education, and commits to 

providing housing for those in need of shelter. 

These electoral demands and promises form part 

of the long history of the Sri Lankan welfare state. 

hence the democratic process has made ESC rights 

enforceable to some extent even without explicit 

constitutionalisation of such rights. 
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On the other hand, majoritarian processes may not 

be sufficient to ensure the meaningful realisation 

of ESC rights. These processes may also lead to 

situations where a government reneges on its own 

electoral promises in terms of fulfilling ESC rights. 

A good example of this danger is reflected in the 

campaign launched by the Federation of University 

Teachers’ Associations to protest government 

under-spending on education.47 Though the 

campaign was in many ways successful in drawing 

attention to the issue of under-spending, it did little 

to increase spending in subsequent government 

budgets.48  hence there is a case for making judicial 

remedies available where political processes are 

inadequate.

The PRC only deals with justiciability in a 

tangential manner. yet it observes: ‘There were 

strong submissions from people requesting that 

the directive Principles should be justiciable.’49 

hence there is little doubt that the people of Sri 

Lanka demand the justiciability of ESC rights. Such 

justiciability must be an essential constitutional 

feature if reformers wish to meaningfully realise the 

people’s aspirations. 

4. Defining the Scope of Justiciability 

4.1 Framing ESC rights 

The precise contours of the justiciability of ESC 

rights must be carefully defined in the text of the 

Constitution. As discussed in the first section of 

this article, despite the false dichotomisation of 

‘positive’ and ‘negative’ rights, the fulfilment of 

ESC rights is confronted with inevitable questions 

of scarce resources. Thus it is important that the 

constitutional framework on justiciability fits the 

nature of the state’s obligations with respect to the 

constituent elements of each ESC right. In essence, 

the framework must be capable of responding to 

both the state’s minimum core obligations and its 

general obligations in respect of each ESC right. 

The PRC’s recommendation on the right to health 

care separates the state’s minimum core obligations 

and general obligations by stating the former in 

‘negative’ terms—as a matter of non-denial—and 

the latter in ‘positive’ terms—as a matter of positive 

conduct. This formulation emulates Section 27 of 

the South African Constitution:

(1)  Everyone has the right to have access to -

 (a)  health care services, including 

reproductive health care;

 (b)  sufficient food and water; and

 (c)  social security, including, if they 

are unable to support themselves 

and their dependants, appropriate 

social assistance.

(2)  The state must take reasonable 

legislative and other measures, within 

its available resources, to achieve the 

progressive realisation of each of these 

rights.

(3)  no one may be refused emergency 

medical treatment.

The South African Constitution has similar 

provisions on the right to housing and the right 

to education. These provisions clearly illustrate 

the approach of separating the two types of state 

obligations. Section 26 of the South African 

Constitution provides:

(1)  Everyone has the right to have access 

to adequate housing.

(2)  The state must take reasonable 

legislative and other measures, within 

its available resources, to achieve the 

progressive realisation of this right.

This articulation of the right to adequate housing 

is framed as a general obligation, which is subject 

to ‘available resources’ and the overall approach of 

progressive realisation. yet subsection (3) of this 

section provides:
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(3)  no one may be evicted from their 

home, or have their home demolished, 

without an order of court made 

after considering all the relevant 

circumstances. no legislation may 

permit arbitrary evictions.

This component of the right to housing is framed 

in ‘negative’ terms in order to convey the minimum 

core obligations of the state with respect to the 

right to housing. It is clear that adequacy of 

resources and the idea of progressive  realisation 

are inapplicable in this regard, as these obligations 

accrue immediately and regardless of resources. 

Meanwhile, Section 29(1) of the South African 

Constitution provides that everyone has the right:

(a)  to  a  basic  education, including  adult 

basic education; and

(b)  to further education, which the state, 

through reasonable measures, must 

make progressively available and 

accessible.

This section also separates the minimum core 

obligations of the state from its general obligations 

in terms of the right to education. Both elements 

are articulated in ‘positive’ terms. yet subsection 

(a) clearly provides for an immediate obligation 

in terms of ‘basic education’, which is the state’s 

minimum core obligation with respect to education. 

By contrast, the state only has an obligation to 

fulfil the right to further education ‘progressively’. 

hence there is a clear distinction drawn between 

the minimum core obligations of the state and its 

general obligations—which are subject to resource 

constraints. This distinction has a vital bearing on 

the justiciability of ESC rights in practice.

4.2 Queue jumping and trade-offs

It is reiterated that the justiciability of ESC rights is 

desirable both in terms of the state’s international 

obligations and the need to fulfil the aspirations of 

the Sri Lankan people. yet the precise parameters 

and conditions for such justiciability need to be 

carefully defined in light of at least two concerns 

relating to resource constraints: queue jumping 

and trade-offs.50  These concerns give rise to certain 

contexts in which judges must exercise restraint 

in the adjudication of ESC rights. At the outset, 

it may be necessary to clarify that such concerns 

ought not to detract from the state’s minimum core 

obligations, as such obligations accrue regardless of 

the availability of resources. hence queue jumping 

and trade-offs are valid concerns in terms of a 

state’s general obligations to fulfil ESC rights.

Tara Melish describes queue jumping as ‘the 

strategic use of rights-based litigation to jump to the 

head of a line in accessing scarce entitlements.’51 A 

number of critical legal scholars have in fact argued 

that queue jumping undermines distributive justice. 

For example, david kennedy argues: 

A right or entitlement is a trump card. In 

emancipating itself, the right holder is, 

in effect queue jumping. But recognizing,  

implementing, and enforcing rights is 

distributional work. Encouraging people to 

imagine themselves as right holders, and 

rights as absolute, makes the negotiation of 

distributive arrangements among individuals 

and groups less likely and less tenable. There 

is no one to triage among rights and right 

holders—except the state. The absolutist 

legal vocabulary of rights makes it hard to 

assess distribution among favoured and 

less-favoured right holders and forecloses 

development of a political process for trade-

offs among them, leaving only the vague 

suspicion that the more privileged get theirs 

at the expense of the less privileged. 52

This contention—though an exaggeration when 

applied to the minimum core obligations of the 
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state—remains valid when applied to the state’s 

general policy choices with respect to ESC rights 

fulfilment. For example, a number of communities 

in Sri Lanka need electricity. hence litigating the 

issue on behalf of any one of those communities 

may result in queue jumping wherein the litigating 

community jumps to the head of the queue through 

a court’s involvement. 

The risks of queue jumping are illustrated in the 

criticism of the Constitutional Court of Colombia for 

its decisions in the ‘overseas treatment cases’.53 In 

these cases, the Court ordered the Colombian state 

to pay for expensive overseas medical treatment for 

individual litigants, where (1) their life or health 

was affected, (2) they were unable to pay for the 

treatment themselves, and (3) the treatment was 

not available in Colombia. The Court has been 

heavily criticised for ‘consciously ignoring resource 

constraints…’54  

The Constitutional Court of South Africa by 

contrast has endeavoured to avoid queue jumping 

‘by viewing individual claims for discrete remedies 

in the larger context of what the State is reasonably 

doing to ensure access to a reasonably moving queue 

within a rational plan of action.’55  For example, 

in Soobramoney v. Minister of health, kwaZulu-
natal, the Court observed that it would ‘be slow to 

interfere with rational decisions taken in good faith 

by the political organs.’56  The case concerned an 

individual with late-stage kidney failure in need 

of dialysis. The individual had been turned away 

from his local hospital because he did not meet the 

criteria for rationing time on the hospital’s limited 

number of dialysis machines. The Court held that 

the hospital’s guidelines limiting access were 

reasonable and non-discriminatory. It held that 

limited resources would at times require the state 

to ‘adopt a holistic approach to the larger needs of 

society rather than to focus on the specific needs 

of particular individuals within society.’57  This is a 

good example of where, despite the justiciability of 

ESC rights, the judiciary exercised restraint in order 

to avoid queue jumping.58  Accordingly, a standard 

of ‘reasonableness’ may be useful to understand 

precisely when judges ought to intervene in ESC 

rights matters and when they ought to restrain 

themselves to avoid queue jumping. 

The justiciability of ESC rights may also be 

constrained by concerns over trade-offs.  Unlike 

queue jumping, where individuals or groups 

compete for the same interests, trade-offs involve 

‘competition between different segments of society 

for the allocation of resources towards different 

interests.’59  For example, one group may demand 

allocation of resources for more hospitals in their 

area, whereas another group may demand the 

construction of better roads. These claims invariably 

involve ‘vexing’ trade-offs, as more money for road 

development inevitably means less for health and 

education.60  

It is thus contended that judges should play no part 

in the policy choices of the government—choices 

that are better determined through a democratic 

political process. yet courts may still need to be 

vigilant in distinguishing between ‘fundamental’ 

trade-offs and the ‘vexing’ trade-offs contemplated 

in macroeconomic choices. For instance, could a 

government deny primary education in order to  

build its war machine? In this sense, fundamental 

trade-offs involve a state’s minimum core 

obligations in respect of ESC rights. 

In the TAC case, the South African Constitutional 

Court held that the government was violating the 

Constitution by failing to provide a public sector 

programme to prevent mother-to-child transmission 

(PMTCT) of hIV.61  It held that the government had 

‘breached the express constitutional guarantee of 

access to health care services, in particular the state’s  

positive  obligations in respect of that right’ by 

failing to develop and implement a comprehensive 

PMTCT programme.62 It accordingly ordered the 
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government to adopt measures to ensure access 

to PMTCT services ‘without delay’.63 yet the Court 

did not define those measures, as it observed that 

judges ‘are not institutionally equipped to make…

wide-ranging factual and political enquiries.’64  

This case illustrates the distinction between the 

fundamental trade-offs that courts ought to have 

a role in assessing, and the more vexing trade-

offs that courts ought not to interfere with. The 

Constitutional Court understood that no amount 

of resource constraints justified the government’s 

failure to provide a PMTCT programme given the 

fact that nearly 90,000 children were born with hIV 

in South Africa in 1999 alone.65  Refusing to do so 

would have amounted to a fundamental trade-off 

between basic health care and other state interests. 

hence the Court found it appropriate to intervene 

to the extent that it could direct the government 

to design and implement a PMTCT programme. yet 

the Court appeared to understand that the trade-

offs beyond this minimum core are more vexing 

in nature, and restrained itself from prescribing 

specific measures.

4.3 Interdependence of rights

Meanwhile, interdependence between civil and 

political rights and ESC rights must be borne in mind 

when judges select their approaches to adjudication. 

Judicial restraint is most often inappropriate in the 

context of civil and political rights adjudication. The 

concept of interdependence accordingly justifies 

the extension of such an ‘activist’ approach to ESC 

rights adjudication in certain specific contexts. This 

interaction takes place at two levels. 

On the one hand, at a general level, certain civil 

and political rights such as the freedom of the 

press, the freedom of speech and expression and 

the freedom of political participation ensure that 

the existing political process is geared to facilitate 

the equitable allocation of resources. Amartya Sen 

observes that, at least since the end of the Second 

World War, no famine has occurred in countries 

that guarantee ‘democratic accountability and the 

ability to communicate freely.’66  he points to a 

positive correlation between the vindication of civil 

and political rights and the realisation of ESC rights, 

and provides an empirical basis for the notion of 

interdependence. he accordingly observes that 

there is a socio economic value in vindicating civil 

and political rights. hence judges must be proactive 

in safeguarding civil and political rights—both for 

their own sake and for the sake of ESC rights that 

are dependent on their protection and promotion.

On the other hand, at a more specific level, 

traditional civil and political rights such as the 

rights to equality and non-discrimination serve 

to facilitate the fulfilment of ESC rights. Such 

facilitation takes place in relation to two important 

concepts: reasonableness and non-discrimination.

4.4 Reasonableness and non- discrimination

The ‘reasonableness’ test has been used widely in 

the South African context. In Government of the 
Republic of South Africa and Others v. Grootboom 
and Others,67  members of an informal ‘squatter’ 

settlement facing eviction sued the government 

under Section 26 of the South African Constitution, 

which guarantees the right to housing.68  The 

Constitutional Court of South Africa applied 

the doctrine of ‘reasonableness’ to hold that the 

proposed eviction violated the constitutional 

rights of the petitioners. It further held that the 

fulfillment of the minimum core of any given ESC 

right is relevant ‘in determining whether measures 

adopted by the State are reasonable.’69  The doctrine 

of ‘reasonableness’ has found its way into the equal 

protection jurisprudence of Sri Lanka as well. In 

Wickremasinghe v. Ceylon Petroleum Corporation 
and Others,70  the Supreme Court held that the 

essence of the equal protection doctrine was to 

ensure ‘reasonableness’.71  It opined:
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If the legislation or the executive or 

administrative action in question is…

reasonable and not arbitrary, it necessarily 

follows that all persons similarly 

circumstanced will be treated alike, being 

the end result of applying the guarantee of 

equality.72

 

Meanwhile, non-discrimination has also become an 

important facet of ESC rights adjudication. James 

Cavallaro and Emily Schaffer contend that the 

advantage of using the non-discrimination principle 

is that the court ‘may rely on a fundamentally 

civil right to expand protection of [ESC] rights.’73 

They argue that the judiciary ought to focus on 

contentious ESC rights cases that permit ‘expanding 

constructions of the idea of discrimination.’74  Two 

examples may be cited to illustrate this approach. 

In Abdulaziz, Cabales and Balkandali v. The United 
kingdom,75  the petitioners argued that the refusal 

to grant residence to their male spouses where 

similarly situated female spouses would have 

been granted residence violated Article 14 of the 

European Convention for the Protection of human 

Rights and Fundamental Freedoms (EChR).76  The 

European Court of human Rights (ECthR) upheld 

the petitioners’ claim despite the government’s 

argument that it had a rational basis for the 

policy, as there was evidence to suggest that male 

immigrants were more likely to seek work than 

female immigrants. Moreover, in Schuler-Zgraggen 
v. Switzerland,77  the ECthR applied the principle 

of non-discrimination to review the denial of 

unemployment benefits to a married woman with 

a two-year old child. The state sought to justify 

the denial on the grounds that she was unlikely 

to seek employment outside her home. yet the 

Court pointed out that a childless man, by contrast, 

would have been afforded the same unemployment 

benefits. The Court accordingly held that the policy 

violated Article 14 of the EChR, and observed 

that ‘economic rights that would not otherwise be 

protected by the Convention would be guaranteed 

against discriminatory application.’ 78

In addition to the concepts of reasonableness and 

non-discrimination, it should be briefly noted that 

the concept of ‘substantive equality’ serves to impose 

positive duties on the state to ensure ‘equality 

of results’ or de facto equality for historically 

marginalised groups. Sandra Fredman observes 

that substantive equality recognises that ‘treating 

people alike despite pre-existing disadvantage or 

discrimination can simply perpetuate inequality.’79 

hence she argues that ‘substantive equality must 

include some positive duties’,80  and that it may take 

the form of affirmative action or temporary special 

measures.81  While this conception of equality is 

still within the domain of civil and political rights, 

the positive duties envisaged invariably involve ESC 

rights. Quotas for disadvantaged groups in school 

and university admissions are good examples of 

how these positive duties could involve ESC rights. 

hence judges could also rely on civil and political 

rights concepts such as substantive equality to 

fulfil the ESC rights of vulnerable and marginalised 

groups. 

4.5 A model for determining the scope of 
justiciability

In Judicial Activism Revisited: Reflecting on the 
Role of Judges in enforcing Economic, Social 
and Cultural Rights (2010), this author proposed 

a model for defining the role of judges in ESC 

rights adjudication. The forgoing discussion could 

therefore be captured succinctly by this model, 

which is presented in the figure below. This model 

acknowledges the generally proactive role judges 

must play in the realm of civil and political rights. 

It also acknowledges distinctions between the 

state’s minimum core obligations and its general 

obligations, and attempts to grapple with concerns 

of queue jumping and trade-offs. The figure below 

illustrates the proposed model.
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Figure 1:  Model for Determining  
Judicial Involvement
     

Level of Judicial Involvement

Deferential Vigilant Activist

Type of 
rights / 
policy  
issue

Civil and 
political 
rights issue

ESC rights 
issue – 
Vexing 
trade-offs

ESC rights 
issue – 
Minimum 
core  
obligations
(Reason-
ableness 
test)

ESC rights 
issue – ex 
facie dis-
criminatory
(non-dis-
crimination 
standard)

This model suggests that judges should adopt three 

approaches to rights adjudication, each of which is 

dependant on the type of right or policy issue under 

adjudication. The first two approaches are appro-

priate in the context of policy trade-offs that are not 

ex facie discriminatory. Where such trade-offs are 

vexing in nature and involve complex questions of 

resource allocation, the courts ought to defer to pol-

icymakers to avoid queue jumping. This approach 

appears to have been adopted in Soobramoney. 

Where such trade offs are of a more fundamental 

nature and involve the state’s minimum core ob-

ligations, the courts ought to be more vigilant. In 

such cases, it is justifiable for judges to scrutinise 

government policy on the basis of ‘reasonableness’. 

It could hold in certain instances that the govern-

ment’s failure to allocate adequate resources to 

meet at least this minimum core is ‘unreasonable’. 

The TAF and Grootboom cases fall within this par-

ticular approach. The final approach to adjudication 

can be described as more ‘proactive’ or even ‘activ-

ist’. Such an approach is warranted in cases deal-

ing with civil and political rights. yet certain types 

of ESC rights cases also warrant such an approach, 

particularly if the policies under scrutiny are ex  

facie discriminatory. This approach was seen in  

Abdulaziz and Schuler-Zgraggen. 

Although one might accept that ESC rights ought 

to be justiciable under Sri Lanka’s constitutional 

framework, judges ought not to adopt a ‘one size fits 

all’ approach to ESC rights adjudication. Instead, 

the nature of the rights claim and the policy choic-

es under scrutiny ought to determine a court’s ap-

proach. At least three distinct types of judicial ap-

proaches accordingly emerge: deferential, vigilant 

and activist. It is thus through internalisation and 

appropriate application of these approaches that a 

meaningful ESC rights jurisprudence could be de-

veloped.

5. Conclusion

This article has attempted to grapple with three 

features of the debate on constitutionalising ESC 

rights. It began by presenting a case for recognis-

ing the well-established obligations of the state 

with respect to ESC rights, particularly at the in-

ternational level. The state has certain minimum 

core obligations with respect to each ESC right, and 

such obligations must be contrasted with the gen-

eral obligation of states to progressively realise ESC 

rights based on the availability of resources. The 

article then proceeded to argue that these state ob-

ligations are reinforced by the aspirations of the Sri 

Lankan people. The findings and recommendations 

of the PRC appear to confirm that the people not 

only demand the recognition and enumeration of 

ESC rights, but that they also demand a full range 

of means to ensure enforcement—including judicial 

remedies. The important question of the justiciabil-

ity of ESC rights emerges in this context.

The foregoing analysis suggests that the idea of 

justiciability of ESC rights requires further decon-

struction. Judges simply cannot adopt the same 

approach to deal with all ESC rights cases. The ap-

propriateness of the approach is entirely contingent 
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on the nature of the state’s obligations and policies 

at stake. A model for defining the judicial approach 

appropriate in each case could be developed to of-

fer some clarity in this regard. First, vexing trade-

offs that involve complex policy choices pertaining 

to the allocation of resources ought to be treated 

with deference. It is contended that judges must not 

facilitate queue jumping, but must instead permit 

the democratic political process to determine such 

questions. Second, courts must be vigilant when 

the policy choices under scrutiny involve a state’s 

minimum core obligations. For instance, when ba-

sic health, primary education and basic shelter are 

at stake, courts ought to inquire into the ‘reason-

ableness’ of the state’s policies in terms of resource 

allocation. Finally, when a state policy or practice is 

ex facie discriminatory, courts have a duty to adopt 

a more proactive role. They must be willing to strike 

down a policy and uphold the rights to equality and 

non-discrimination, both of which cut across the 

gamut of civil and political rights and ESC rights. 

Moreover, it is through jurisprudence that recognis-

es and advances the interdependence of all rights 

that a holistic vision of human rights may be real-

ised. 

It is crucial that constitutional reformers in Sri Lan-

ka confront the complexities involved in the en-

forcement of ESC rights, and design a Bill of Rights 

that can facilitate a complex approach to ESC rights 

adjudication. It is hence strongly recommended 

that the constitutional text differentiate between 

a state’s minimum core obligations, which are not 

contingent on the availability of resources, and its 

general obligations to progressively realise ESC 

rights. This careful demarcation will assist courts 

in developing jurisprudence on ESC rights that is 

appropriately deferential, vigilant and activist. It is 

through this important interface between the polit-

ical process and the judiciary that the fulfilment of 

ESC rights is best served.
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This article discusses a need for a balance 
between a rights and needs-based approach to 
land reform and rural development in address-
ing transitional justice, reconciliation and 
inequalities in South Africa. In doing so the 
authors highlight some lessons for other coun-
tries in the process of addressing historically 
and structurally unequal rural development.

Land Reform and Rural Development in South Africa: 
The Need for Further Complementarity and Coherence 
Between Rights and Needs-based Approaches

EVERT WAETERLOOS And SARA JAnSSEnS

1. South Africa’s Land Reform Policies: 
A Rights-based Reconstruction

Present day South Africa cannot be discussed outside 
of the country’s specific historical path of colonial 
dispossession and apartheid segregation. Since the 
natives Land Act of 1913 and up until 1994, when 
the first democratic elections after the Apartheid 
era were held, black people were formally excluded 
from secure access to land. Fourteen million blacks 
gathered in the former Bantustans and reserves—
occupying only 13 per cent of the country’s area. 
The large majority of them engaged in one way or 
another in small-scale farming activities, mainly for 
subsistence. The 'white' privately owned countryside 
on the other hand comprised 68 per cent of the 
overall land area of the country. Around 60,000 
white commercial farms contributed about 95 per 
cent of South Africa’s total agricultural production. 
South Africa’s policy of food self-sufficiency was 
characterized by agricultural surplus and export 
amidst food shortage, or ‘hunger and malnutrition 
next to the granary.’1 In countries with such 
highly unequal land distribution, there are strong 
arguments pertaining to equity, balanced economic 
growth, job creation, poverty reduction and conflict 
prevention that favour the redistribution of land 
from the rich to the poor or from large to small 
farmers.2 

The land reform policies of South Africa’s first 
democratic government begin with the post-
Apartheid 1994 Reconstruction and development 
Programme (RdP), which saw land reform as 
‘the central and driving force of a programme of 
rural development’ and set a specific target of 
redistributing 30 per cent of agricultural land by 
1999.3  The 30 per cent redistribution target was 
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first proposed in the 1993 World Bank document 
“Options for land reform and rural restructuring 
in South Africa”.  According to this document, the 
main economic impact of a well-executed land 
reform programme would not only come from a 
more intensive use of agricultural land; it would, 
more importantly, come from multiple livelihoods 
created by a more dynamic local peri-urban and 
rural economy, and a substantial increase in small 
family farms.4   

The RdP’s proposals for cautious market-based 
land reform show the post-Soviet influence of neo-
liberal discourse in the World Bank and among 
allied South African academics. The RdP was also 
heavily marked by the compromises negotiated in 
the early nineties to facilitate the peaceful regime 
change. It was necessary to meet the redistributive 
demands of the liberation struggle, while at the 
same time avoiding the flight of capital and skills 
from the country or a right-wing uprising.5  

The 1997 White Paper on South African Land 
Policy6  elaborates, in addition to the redistribution 
pillar, the tenure reform and restitution pillars of 
South Africa’s land reform programme.  Under the 
restitution pillar a legal and administrative process 
was established, governed by the Restitution of 
Land Rights Act no. 22 of 1994, to restore rights 
in land to people who can prove that they were 
dispossessed of such rights after 19 June 1913 due 
to racist laws or policies of former governments. 
Successful land claims can be settled with the return 
of land, alternative land, payment of cash or other 
forms of compensation. Tenure reform on the other 
hand has two distinct aspects to it, one dealing with 
improving the security of tenure for those living 
on other people’s land, primarily farm dwellers on 
commercial farms, and another aimed at providing 
legally secure tenure for people living on communal 
land, primarily in the former Bantustans. 

In the popular account or what Walker7 calls the 
‘master narrative’ of land dispossession, black 
people were excluded since the native Land Act of 

1913 and subsequent legislation from secure access 
to 87 per cent of the overall land area. however in the 
‘domain of the actual’, numerous particular histories 
of dispossession, resistance or accommodation 
coexist. All these different histories cover a range 
of tenure forms, relationships to land, and include 
overlapping and often competing rights and claims. 
Such diversity and multiplicity explains why time 
is required for proper beneficiary identification, 
participation and institutional development. Unlike 
the official objective to redistribute 30 per cent of 
‘white-owned’ agricultural land, there were no 
hectares set as a target for the restitution pillar of 
South Africa’s land reform programme. With the slow 
progress of land reform, official statistics have over 
the years been accounting for both redistribution as 
well as restitution land transactions. Between 1994 
and 2013, the redistribution pillar had clocked 4.4 
million hectares, while the restitution pillar was 
responsible for the transfer or compensation of 3.3 
million hectares at the end of 2015.8  This means that 
only about 10 per cent of 80 million hectares of ‘white 
agricultural land’ has been reallocated through the 
publicly funded land reform programmes, instead 
of the target of 30 per cent. Ownership of land in 
South Africa remains therefore highly skewed and 
concentrated. 

Several social, political and economic concerns 
have been raised regarding the slow trajectory 
of South Africa’s land reform programmes. As du 
Toit9 points out more generally, the concept of 
land acts as an empty signifier, a field of meaning 
available for appropriation by different political 
projects. he lists the four most common narratives 
in South Africa’s recent history of land reform and 
rural development. The first discourse treats land 
reform as a vehicle for national reconciliation, 
restorative justice and reparation. A second one 
uses the framework of human rights violations, 
and emphasizes the need to protect and empower 
the marginalized and vulnerable through security 
of tenure. A third discourse centres on land for 
national food security and economic efficiency, 
with the view to create a deracialized, efficient, and 
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globally integrated commercial agricultural sector. 
The fourth is the one which views land as a resource 
to kick-start rural development at large, beyond 
mere agricultural production. The combination 
of these four narratives in a meta-narrative of 
post-Apartheid normalization and reconciliation, 
explains why the country has difficulties in dealing 
with the inherent contradictions and tensions.

2. Towards a Needs-based Agrarian 
Transformation

While the restitution pillar articulates the intents 
of a restorative land rights justice programme, the 
government’s initial and various recently amended 
redistribution policies try to address the land needs 
of the previously disenfranchised black populace 
for purposes of socio-economic equity, agricultural 
and rural economic development. In reply to the 
slow process of land reform, government policies 
for land reform and rural development since 
2009 aim to transform South Africa’s rural space, 
economy and society. Based on the principles of 
the Comprehensive Rural development Programme 
(CRdP) of 2009, policies developed since then have 
pursued the objective of ‘agrarian transformation’, 
which is ‘a rapid and fundamental change in the 
relations (systems and patterns of ownership and 
control) of land, livestock, cropping and community’.  

The CRdP frames this as an anti-colonial struggle 
for the repossession of lost land and restoration 
of the centrality of indigenous culture.10  A three-
pronged strategy of land reform, production and 
livelihoods support, and economic and social 
infrastructure development is deployed to facilitate 
integrated development and social cohesion 
through participatory approaches. In the same 
vein the recent national development Plan (ndP) 
aims to eliminate income poverty and reduce 
inequality by 2030. The ndP calls for an integrated 
and inclusive rural economy to which land reform, 
job creation and agricultural production need to 
contribute. household food security and food trade 
surplus are to be realised, of which one-third is to 
be produced by small-scale farmers.11

3. Restitution of Rights in Land 
Re-emphasized as a Vehicle for 
Transitional Justice

The seminal Restitution of Land Rights Act of 1994 
was one of the first pieces of legislation of the new 
post-Apartheid democratic government. It adopted 
a rights-based approach to restoring the land rights 
of people and communities dispossessed due to 
racially discriminatory laws and practices since the 
natives’ Land Act of 1913. By the cut-off date of 
december 1998, a total number of 79,996 claims had 
been lodged with the governmental Commission 
on Restitution of Land Rights (‘Commission’ or 
‘CRLR’). As of november 2015, up to 78,483 land 
claims were reported as settled; 59,758 of these were 
finalised as claimants had received the determined 
compensation. These settled claims have benefited 
1.94 million people or 390,621 households (both 
original victims and their descendants). The 
Commission has not published recent updates on 
the outstanding claims from the first round, but in 
2014 it still noted 8471 claims outstanding or only 
partially settled.12  Especially in the first few years, 
the progress of settling claims was indeed very slow 
as it was a fully legally driven process. All claims had 
to be assessed by the Land Claims Court; it was later 
that it was turned into an administrative process 
whereby the Commission settled claims, and only 
disputed ones had to pass through court.

The recent Restitution of Land Rights Amendment 
Act of 2014 re-emphasizes restitution of land rights 
as a vehicle for transitional justice.  The Act provides 
a renewed opportunity for people who missed the 
initial cut-off date of 1998 to lodge land claims until 
30 June 2019. Meanwhile the Commission continues 
to settle outstanding claims. The rationale for 
the reopening is that potential claimants missed 
the initial deadline. Claimants became victims of 
fraudulent claim practices, were not (well) informed 
about the programme or its criteria, or lacked the 
capacity and means to lodge a claim due to reasons 
such as illiteracy, poverty, or the inaccessibility of 
government offices. It is expected that a further 
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400,000 valid land claims may be lodged.13  In 
2015/2016 143,720 new claims have already been 
received since the reopening. 14 

While original targets were probably unrealistic, 
resolving restitution claims has proven to be 
immensely complex and time consuming. This 
is due to the extensive time period under review, 
the intricacies of oral testimonies, conflicts 
between stakeholders and changes in land use 
and demography.15 In addition, underfunding, 
unrealistic deadlines, and the lack of coordinated 
support for beneficiaries have hampered the 
restitution programme. 16

The restitution programme and in particular the 
reopening of the lodgement process, has sparked 
fierce criticism from various corners. Some land 
activists fear that the reopening jeopardises the 
settlement of outstanding claims, that tribal 
leaders will claim land individually on behalf of 
their communities, and that capacity and public 
funds necessary to manage the programme is 
inadequate.17  Commercial farmer organisations on 
the other hand criticise the renewed opportunity 
to lodge claims as a threat to commercial farming 
and investment security, pointing to disappointing 
production levels on farms restituted thus far.18 

In reply to such concerns, the South African 
Constitutional Court declared on the 28th of July 
2016 the Restitution of Land Rights Amendment Act 
of 2014 invalid, largely due to an insufficient degree 
of public participation.19  The Court ordered that all 
claims lodged after the 1st of July 2014 should be put 
on hold until earlier claims are settled, and that new 
appropriate legislation should be produced within 
the next two years.

4. Towards Coherent and 
Complementary Restorative and 
Redistributive Justice

The general question remains whether and 
under which circumstances the renewed 
emphasis on rights-based restorative justice will 

complement rather than compete with the needs-
based redistributive justice perspective of land 
redistribution and social and infrastructural rural 
development promoted since 2009. Contradictions 
loom especially where new claims may again cast a 
shadow of temporary uncertainty of land rights over 
the productive use and development of operating 
enterprises, including already redistributed ones. A 
careful assessment of such possible contradictions 
is required to make a firm choice - where necessary 
- between rights and needs-based approaches to 
land reform and rural development. The significant 
but complex programme of restoring rights in land - 
sometimes dispossessed up to 100 years ago - must 
not jeopardize programmes of inclusive social and 
economic development based on needs for access to 
land of approximately the past 20 years. 

With 22.6 per cent of households experiencing 
(severely) inadequate access to food in 2015,20 an 
unemployment rate of 26.7 per cent mostly among 
the youth (38%) in 2016,21 a strategic public sector 
commitment towards job creation in the agricultural 
and rural service sectors through for instance 
district-based hubs of processing, marketing, credit 
and retail facilities (‘AgriParks’) for smallholder 
farmers, and through capacity support to around 
300,000 black commercially-oriented smallholder 
farmers, the need for a strategic complementarity 
and coherence of land reform and rural 
development pillars is clear.22 The rights-based 
restitution approaches need therefore to be more 
clearly aligned with other recent redistributive 
and economic development policies. The need for 
complementarity of the reopening of restitution 
claims with the recently initiated identification at 
district level of 20 per cent of redistributable land, 
beneficiaries and enterprises by multi-stakeholder 
‘district Land Reform Committees’ is a case in point.

We can at this early stage only conclude by 
outlining a few critical points of attention for the 
reopened restitution process to contribute to such 
complementarity and coherence:
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1. new claims with the highest added value 
in terms of restorative justice should be 
prioritised, rather than ‘numbers’ in terms 
of hectares, claims or individuals as has been 
done in the past. This implies adhering to a 
strict interpretation of the criteria espoused to 
warrant the reopening:  historic ‘Betterment 
Schemes’ and areas where communication 
was obviously insufficient or corruption was 
reported.

2. The Commission should inform aspiring 
claimants realistically and transparently 
regarding the complexities and protracted time 
frames of settling claims.

3. Increase the Commission’s implementation 
and facilitation capacity to ensure screening 
and settling of claims within a clearly 
established and communicated time frame. 
Invest especially in multi-actor planning and 
programming, including mediation and conflict 
resolution strategies.

4. Safeguard institutional transparency and 
accountability more effectively (e.g. monitor 
and tackle corruption, improve information 
management and timely dissemination, 
etc.). Use multi-actor fora at district level to 
address issues of restitution and other land 
reform and rural development programmes 
comprehensively (e.g. district Land Reform 
Committees).

5. Align the prioritisation of claims with the 
drivers of the rural economy and sustainable 
human settlements as identified in the 
ndP.  Claims that decongest neighbouring 
overpopulated areas (e.g. vicinity to communal 
areas, towns, and rural growth points) and/or 
have no immediate negative impact on high 
(potential) agricultural production enterprises 
should receive priority.

6. Improve the flexible integration of criteria of 
needs-based land reform and rural development 
programmes into the rights-based restitution 
programme in communally governed group 

claims. Provide for instance selective and 
gradual enterprise support to young and 
aspiring individual rural producers of not only 
agricultural products but also of rural based 
services (e.g. marketing, transport, finance).

5. Conclusion: Striking a Strategic and 
Coherent Balance 

South Africa is deeply unequal in terms of 
distribution of income, assets and opportunities, 
and deeply racialized in cultural and social terms. 
The agrarian question in South Africa remains at 
the cutting edge of the debate between arguments 
of transitional justice, socio-economic equity and 
macro-economic efficiency of agriculture and 
especially smallholder production. Or, in other 
words, between advocates of rights - and needs-
based approaches to rural economic transformation. 
Proponents of the reopening of the restitution 
programme argue that this is vital to move on with 
reconciliation, stability, and peace in South Africa. 
For critics, it is a populist step back which dodges 
tough questions about long-term macro-economic 
strategies and complementarity with other land 
reform and rural development initiatives which 
prioritise smallholder producers. 

This article highlights points of attention for 
rights- and needs-based approaches to land reform 
and rural development to address reconciliation 
and inequalities in South Africa in a more 
complementary and effective manner. In brief, the 
new restitution round should apply a very selective 
approach to restorative justice and focus strictly 
on the most pressing arguments for the reopening. 
Furthermore, the restitution programme should 
strive for far more complementarity and coherence 
with the redistributive programmes of land reform 
and rural development. The capacity of the public 
administration to facilitate and manage the many 
challenges entailed in land reform and rural 
development effectively and in collaboration with 
civil society and private sector, is an area of serious 
concern. The same applies to sourcing finance for 
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such a multi-pronged transformative exercise. The 
(stalled) reopening of the restitution programme 
deserves therefore a more strategic response from 
national and international stakeholders in support 
of further policy complementarity and coherence, 
rather than merely viewing it as a case of shifting 
the political spotlight away from solid long-term 
macro-economic strategies. 

Lastly, four generic lessons can be distilled for other 
countries in the process of addressing historical 
and structural unequal rural development paths. 
Firstly, that restitution of rights in land is both 
in its technical and political dimensions, a very 
complex and time consuming mechanism to redress 
violations of land rights and livelihoods. Secondly, 
that the restoration of rights in land cannot be 
isolated from the (re)productive use of this multi-
functional resource. Thirdly, that rights- and 
needs-based approaches only provide a relevant 
contribution to rural economic transformation if 
they are mutually aligned and strategically balanced 

for purposes of coherence, complementarity and 
effectiveness. This implies that on the one hand 
a more selective prioritisation of rights-based 
interventions is made in view of the country’s most 
pressing social, political and historic sensitivities. 
And that on the other hand, an effective interplay 
with the needs of present-day livelihood strategies 
and capabilities, especially those of the younger 
rural populations, is sought, in order to safeguard 
the inclusivity of rural policies as well as the 
efficiency of the contribution of (small) agricultural 
producers and rural service providers to the macro-
economy. Finally, new challenges such as increasing 
regional inequalities, population pressure on the 
resource base, and uncertainties in the economic 
and climatic contexts drive further towards such 
strategic complementarities, coherencies and 
balances between the historic and formal rights of 
rural populations and the continuously evolving 
needs of the geographic and functional areas they 
live in.
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The Supreme Court Special Determination on 
the Right to Information Bill – Some Reflections

nAAZIMA kAMARdEEn

1. Background

Sri Lanka, though blessed with a chapter on 
Fundamental Rights in its written Constitution, 
has not had the privilege of having its own Right 
to Information Act. Even though the Right 
to Information has been recognised by the 
Constitution1 and implicitly by several other pieces 
of legislation,2 the lack of a specific law on the 
subject has made it very difficult for the public to 
assess the transparency of government policy and 
action. Therefore, the introduction of the Right 
to Information Act as a key pledge in the 100-day 
work program of the Sirisena government was seen 
as a welcome move by those interested in issues of 
transparency and government accountability. The 
government, through the 19th Amendment to the 
Constitution recognized the Right to Information as 
a fundamental right. The Right to Information Bill 
was presented in Parliament on 24th  March 2016.

due to its perceived inconsistency with several 
clauses in the Constitution, the Bill was challenged 
in the Supreme Court by several constitutional 
experts, as well as rights-based organisations. The 
matter was heard on the 5th and 6th of April 2016, 
and the Special determination issued. Following 
the finding by the Court that several clauses of the 
Bill were inconsistent with the Constitution the hon 
Speaker karu Jayasuriya informed Parliament that 
either the Bill would require a two-thirds majority 
in Parliament to become law, or require amendment 
of those offending clauses, if the Bill were to be 
passed by a simple majority.

Accordingly, Parliament amended those provisions 
that were pronounced inconsistent with the 
Constitution and the Right to Information Act was 
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The Right to Information Act was passed on 24th 
June 2016. Several provisions of the Bill were 
challenged in the Supreme Court in April 2016. 
This article examines provisions in the Bill that 
were challenged, the Court’s response in its 
Special determination, and the status of the Act in 
promoting the right to information in Sri Lanka. 



28 Vol 27  |  No 340  |  October 2016  |  LST REVIEW

passed on  24th June 2016. This article proposes 
to examine those provisions in the Bill that were 
challenged in Court, the Court’s response, and 
the status of the Act in promoting the right to 
information in Sri Lanka.

2. The Right to Information

Though it is well known that “knowledge is power” 
and that the key to knowledge is information, 
the need for information became vital with the 
explosion of the knowledge economy. With the 
means of storing, reproducing and transmitting 
information becoming more sophisticated, so did 
the means of restricting knowledge. This became 
particularly true of governmental authorities, that 
would deny citizens access to certain information 
that the authorities felt the public should not know, 
but that the public felt was required in order to 
make informed choices. 

More importantly, information held by 
governmental authorities has become synonymous 
with transparency and accountability. In an age 
where information is required in order to make 
informed choices, accessing such information 
often reflects the relative position of the individual 
within the governmental structure. Therefore, 
“well-connected” individuals would have the luxury 
of being able to access important information, 
and make their choices accordingly, while those 
outside this chain would be left out, and would be 
unable to make sound economic, social and political 
decisions as a result. The issue then moves beyond 
simple matters of knowledge storage, retrieval 
or dissemination, but becomes one that is deeply 
connected to power dynamics and socio-political 
relations.

Several moves have been made internationally to 
promote the right to information as a basic human 
right. In their 2004 Joint declaration, the three 
special mandates on freedom of expression at the 
United nations (Un), Organisation for Security and 
Cooperation in Europe (OSCE) and the Organisation 
of African States (OAS) stated: 

The right to access information held by public 
authorities is a fundamental human right 
which should be given effect at the national 
level through comprehensive legislation 
(for example Freedom of Information 
Acts) based on the principle of maximum 
disclosure, establishing a presumption that 
all information is accessible subject only to a 
narrow system of exceptions.3 

Similarly, the Aarhus Convention (The United 
nations Economic Commission for Europe 
Convention on Access to Information, Public 
Participation in decision-Making and Access to 
Justice in Environmental Matters) which was 
adopted in 1998 provides for the right to information 
in an environmental context. The Convention 
provides for access to environmental information, 
public participation in decision making, and access 
to justice to enable the right to review procedures 
to challenge public decisions that have been made 
without respecting the two aforementioned rights 
or environmental law in general.4 

The new addition to the Fundamental Rights 
chapter5 in Sri Lanka provides for the right to 
information as follows:

14A (1) Every citizen shall have the right of access 
to any information as provided for by law, being 
information that is required for the exercise or 
protection of a citizen’s right held by:-

 (a)  the State, a Ministry or any Government 
department or any statutory body 
established or created by or under any 
law;

 (b)  any Ministry of a Minster of the Board 
of Ministers of a Province or any 
department or any statutory body 
established or created by a statute of a 
Provincial Council;

 (c)  any local authority; and

 (d)  any other person, who is in possession 
of such information relating to 
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any institution referred to in sub-
paragraphs (a) (b) or (c) of this 
paragraph.

(2)  no restrictions shall be placed on the right 
declared and recognized by this Article, 
other than such restrictions prescribed 
by law as are necessary in a democratic 
society, in the interests of national 
security, territorial integrity or public 
safety, for the prevention of disorder 
or crime, for the protection of health or 
morals and of the reputation or the rights 
of others, privacy, prevention of contempt 
of court, protection of parliamentary 
privilege, for preventing the disclosure of 
information communicated in confidence, 
or for maintaining the authority and 
impartiality of the judiciary.

3. Key Elements of the RTI Bill that 
were Challenged and the Court’s 
Response

While the Right to Information (RTI) Bill states in 
its preamble that “there exists a need to foster a 
culture of transparency and accountability in public 
authorities by giving effect to the right of access 
to information,"6  and Sections 3 and 4 operate so 
as to provide every citizen with this right, it is the 
opinion of the author that some of the provisions 
of the Bill have not been drafted in a manner that 
would have achieved the above. The petitioners 
in the fundamental rights action drew the court’s 
attention to these provisions. In order to aid better 
understanding, these will be discussed separately.

3.1 Section 5

Section 5 details a long list of instances where a 
request for information made under the provisions 
of the Act could be denied.7  These include, among 
others, personal information,8 information that 
would undermine the defence of the State or its 
territorial integrity or national security,9 and that 

would cause serious prejudice to the economy 
of Sri Lanka by disclosing prematurely decisions 
to change or continue government economic or 
financial policies in a wide range of areas ranging 
from trade secrets to overseas trade agreements.10 
Section 5 was the clause that was referred to the 
most by the petitioners, who pointed out that 
curtailing information relating to the economy 
of Sri Lanka was not included in the exceptions to  
Article 14(a)(2), and that therefore the permission 
in Section 5(1)(c) of denial of information relating to 
economic matters was ultra vires the Constitution. 

The State however, took a very expansive view 
of the term “national security” and attempted to 
include information relating to economic matters 
into the definition of the term “national security.”  
This line of reasoning seemed to find favour with 
the Court, which stated that the term “national 
security”11 is not a matter of law, but of judgement 
and policy, to be decided not by the judiciary, but 
by the Executive. In support of this, the Court cited 
the dictum of Lord hoffman in Secretary of State for 
the home department v. Rehman.12  The Court then 
opined that the term “national security” should be 
given “an interpretation to ensure that the vital 
interests of the nation relating to trade secrets and 
trade agreements are safeguarded.” 13

In doing so, the Court also effectively counteracted 
the next argument of the petitioners, which was that 
Section 5 prevented the people from getting to know 
the full details of any overseas trade agreements 
entered into by the government. The petitioners had 
also pointed out that the combined effect of Section 
5(1)(c) of the Bill (denial of information disclosing 
prematurely decisions to change or continue 
government policies on, among others, overseas 
trade agreements) and the inclusion of economic 
policy in the term “national security” was to prevent 
overseas trade agreements from being challenged 
either prior to, or after, their formulation and make 
them completely immune from public scrutiny.14 

The petitioners had pointed out that this was not a 
healthy trend, as overseas trade agreements involve 
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onerous financial and other obligations, which have 
the potential to fall on taxpayers in Sri Lanka. The 
Court said that it would decide, when called upon to 
do so, whether public interest would be jeopardised 
if the information were disclosed, or whether justice 
would fail to be administered due to non-disclosure, 
and make an order accordingly. 15

Based on the above reasoning the Court held that 
Clauses 5(1) (c) (v) 5(1) (d) and 5(3) – relating 
to overseas trade agreements, trade secrets and 
intellectual property – were not inconsistent with 
any of the provisions of the Constitution. 16

3.2 Other Sections

Some of the other sections that were challenged 
were sections 6, 8(1), 9(2) (a), 12, 19, 20, 40 and 
43.  Section 6 was challenged on the basis that it 
permitted severability of sensitive information from 
information that could be released. The Court’s 
position was that it was possible that the same 
document could contain information that could be 
released and information that could not be released, 
and that the equitable middle path could be achieved 
by balancing rights with restrictions. hence, Court 
held that this was not unconstitutional. Whether 
equity should be the basis of consideration of 
fundamental rights was not an issue considered by 
Court. 

Section 8 (1) dealt with a problem in poor translation, 
where the word “person” was given in the English 
text as opposed to the correct term “citizen” which 
appeared in the Sinhala text.  Section 9(2) suffered 
from the same problem, where the word “member of 
the public” had been put instead of the appropriate 
term “citizen.” The Court recommended that the 
word “citizen” was the correct one, and that this 
should be included instead of the other words, 
which would have widened the scope to include 
non-citizens. 

Section 12, which dealt with the composition of the 
Right to Information Commission, was challenged 

on the basis that the membership should be 
comprised entirely of retired judicial officers, and 
not include persons without a legal background, as 
proposed by the Bill. The Court did not agree with 
this contention.

Sections 19 and 20 were challenged on the basis 
that they deemed members of the Commission 
to be public officers, and proceedings of the 
Commission to be judicial proceedings. The basis 
of the contention was that unless a person was 
appointed by the Public Service Commission they 
could not be called public officers. Also, since the 
membership included those without legal expertise, 
the proceedings should not be deemed to have the 
force of judicial proceedings. Counsel on behalf of 
the state agreed that the provision relating to public 
officers be amended. However, the Court maintained 
that the fact that a particular proceeding is 
“deemed” to be a judicial proceeding for a particular 
purpose, and that purpose only, means that it is not 
regarded as a judicial proceeding in the ordinary 
course of matters. hence, there was no violation of 
the Constitution on that ground.

Section 40, which provides immunity for public 
officers who release information that is requested, 
was challenged on the basis that it might provide 
immunity to members of the armed forces who 
release sensitive information, and would otherwise 
be punishable under laws applicable to the armed 
forces. The Court rejected this contention on the 
basis that the release of military information was in 
any case dealt with under Section 5. 

4. Implications of the Court’s Ruling:

With respect to Section 5, the Court found that 
only Section 5 (1)(j) – that dealing with information 
that might be in contempt of court – was 
unconstitutional. Apart from minor modifications 
to the other challenged sections that would bring 
them in line with the Constitution, the Court did 
not accept that the provisions permitting the state 
to withhold information relating to overseas trade 
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agreements were violative of the Constitution. 
It is submitted that overseas trade agreements 
have hitherto been one of the most opaque areas 
of governmental activity. Even where they have 
resulted in projects within Sri Lanka, the Sri Lankan 
population has usually been the last to know. 17

This situation was acceptable at least to a certain 
degree under conditions where there was no right to 
information. The question may be asked as to what 
purpose would be served by a Right to Information 
Act, if no useful information can actually be gained 
through it? Furthermore, as discussed above, 
overseas trade agreements have the potential to 
cause great harm to the country, if they are not 
properly managed. Information pertaining to 
these agreements should ideally be available to 
the general public, who can then form an opinion 
about governmental policy and action. The RTI Act 
would have been more useful had it provided for 
a few exceptional situations in which information 
pertaining to such agreements might not be made 
public, instead of providing a blanket cover for all 
information relating to these agreements. It leaves 
open the question as to why this was done, and what 
the government will do in future.

The Court’s ruling is particularly disappointing 
when one considers that the government is 
presently negotiating the Economic and Technology 
Cooperation Agreement (ETCA) with India, which 
proposes to open the widest possible access to 
the service sector, known as “Mode 4 access.” This 
would enable workers from India to enter the Sri 
Lankan market, first in the IT and shipyards sector, 
with a view to expanding to other sectors later on. 
The Supreme Court ruling has effectively prevented 
the ETCA from being scrutinised by the public either 
during its drafting stage, or even after it becomes 
law. Such a situation did not even exist prior to the 
RTI Act, where trade agreements could have been 
challenged by the public. It is ironic that legislation 
purporting to increase access has the potential to 
do just the opposite. 

The Court’s wholehearted acceptance of the near-
absurd definition of national security provided 
by the State is another problematic feature of 
the judgement. If the Court (or the state for that 
matter) genuinely felt that issues of economic 
policy warranted such a high level of securitisation, 
appropriate justification should have been provided. 
Such a widening of the definition of national security 
will permit most matters to be placed beyond 
public scrutiny, jeopardising many rights of the Sri 
Lankan public, including the right to livelihood. 
This is unacceptable when one considers that the 
commitments given by the government via overseas 
trade agreements are going to impact the entire 
Sri Lankan population, probably for generations to 
come.  

5. Conclusion

Though the commitment shown by the government 
in putting in place a piece of legislation aimed at 
promoting the right to information is salutary, 
the loopholes available in the Act even after 
amendment enable the government to severely 
curtail the public’s access to important and relevant 
information. Whether this Act will truly serve its 
purpose, or become another white elephant in the 
jungle of Sri Lankan legislation, only time will tell.
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1 In Article 14 A, inserted by the 
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tion.
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Act no 47 of 1980 (as amended) 
requires the provision of the En-
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guages to any interested party, 
within a stipulated time period. 

3 Joint declaration of 6th decem-
ber 2004. Available at http://
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article1 accessed 10th July 2016

4 http://ec.europa.eu/environ-
ment/aarhus/ accessed 10th July 
2016

5 Brought in by the 19th Amend-
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on 28th April 2015 and certified 
on 15th May, 2015

6 Preamble, Right To Information 
Bill

7 The RTI Bill, available at 
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8 Section 5(1)(a) of the Bill
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13 Vide page 11 of the judgement
14 Vide page 10 of the judgement
15 Vide page 11 of the judgement
16 Ibid.
17 In the kandalama hotel Project, 

for example, the villagers in the 
area did not know that a hotel 
was being built until after the 
foundation was laid. Construc-
tion began under heavy police 
protection.
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Submission to the Consultation Task Force 
on Reconciliation Mechanisms on Economic 
Reparations

The subject of reparations is a wide one and covers 
many facets. This submission focuses only on the 
question of key approaches and principles underly-
ing economic reparations including but not limit-
ed to monetary compensation. It draws extensively 
from literature on reparations produced by the In-
ternational Centre for Transitional Justice (ICTJ) as 
well as the work on reimagining reparations in Co-
lombia by Rodrigo Uprimny1 and others. 

Key Approaches and Principles Underlying 
Economic Reparations

1.  Embrace a ‘Transformative Reparations’ 
Approach and Move Away from a 
Purely Restorative or Exclusively 
Individualized Focus

Rather than embrace a purely restorative focus, 
economic reparations must adopt a transformative 
focus and not merely seek corrective justice for suf-
fering caused by violations. This entails:

 a) Reimagining the objective of reparations 
as not merely compensatory but as 
enabling transformation of the structural 
conditions of exclusion, vulnerability and 
unequal power relations.

 b) Ensuring that reparations focus not just 
on restitution but also redistribution. This 
is especially true of land rights, where 
often the focus is narrowly on restitution 
of property rights while larger structural 
issues pertaining to landlessness, past and 
possible future dispossession and political 
economic or ecological constraints on 
land becoming meaningfully productive 
are ignored. Indeed, a failure to balance 
the redistribution dimension with 

the restitution dimension has been a 
significant factor in land restitution 
policies in South Africa failing to have the 
desired impact.2

 c) Ensuring effective integration of 
reparations with social policy: Social 
welfare, social protection and development 
policies have a bearing on immediate 
minimum fulfillment of the wide range of 
economic and social rights and it is crucial 
that a policy on economic reparations 
is designed so the two complement each 
other effectively. 

 d) Integration of economic reparations 
measures with social and economic policy, 
with regard to b) and c) above, must be 
based on enhancing distributive justice 
generally, both within the north and East 
and with respect to other parts of the 
country. 

 e) Economic reparations must not be 
reduced to safeguarding individualized 
rights but enhancing economic security 
and justice at a much broader level. For 
instance, in the north and East the focus 
of livelihoods programmes has been 
individual households but generating 
mass and secure employment by investing 
in restarting the kankesanthurai cement 
works or the Paranthan chemicals 
factory or effective functioning of the 
Valaichchenai paper mills has not been 
prioritized. 

 f) Viewing economic reparations as being an 
integral part of transforming the broader 
conditions of exclusion and exploitation 
also calls for recognition of collective 
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reparations that may include economic 
reparation measures that focus on entire 
regions or sub-regions or populations. 
For example, in Morocco, such a collective 
reparations policy focused on responding 
to the harm caused to whole regions 
affected by marginalization due to conflict 
and also included affirmative action 
policies.

 g) designing of collective reparations must 
be based on an informed, evidence-
based, and participatory assessment that 
considers the overall impacts on different 
regions and populations in different ways. 

2.  Individual Economic Reparations Must 
Focus on Empowerment and Promoting 
Economic Justice 

notwithstanding the above, individual economic 
reparations remain significant and an important 
part of transitional justice. In determining individ-
ual reparations it is important to account for:

 a) The continuing harms from violations 
suffered rather than the type of violations 
suffered per se must form the basis 
for reparations. While administering 
reparations uniformly to victim survivors 
by grouping them into classes on the 
basis of types of harms may be easier and 
appear to be more consistent, they may 
not address the specific types of burdens 
borne by continuing harms from the 
violations suffered;

 b) Individual reparations must also be based 
on current needs or social and economic 
vulnerabilities of victim survivors. In other 
words, a standard class or categorization of 
victim survivors will not be adequate as all 
victim survivors are not necessarily at the 
same level of vulnerability. While certain 
minimal threshold amounts may be set, 
the specific needs and vulnerabilities of 
victim survivors need to be taken account 

of in determining the exact quantum of 
reparations. 

 c) An economic reparations programme 
can itself create new vulnerabilities in 
a context like the north and East where 
vested interests may seek to leverage any 
expansion in asset base or cash receipts 
by directing them towards conspicuous 
consumption or investments that yield 
profits to these interests rather than 
enhance long term economic security 
of victim survivors and their families. 
The post-war explosion of leasing and 
hire-purchase, on the back of aggressive 
marketing, that precipitated high levels of 
indebtedness in the north is a case in point. 
The programme must provide for a non-
paternalistic and supportive mechanism 
to help victim survivors maximize the 
benefits from economic reparations while 
being respectful of their aspirations. 

 d) Criteria for eligibility and entitlements 
must be adopted and drawn up based on 
sensitive, informed, participatory and 
independent assessment of the harms 
suffered and present vulnerabilities. But 
the application of the criteria must be 
transparent and all attempts must be made 
to ensure the criteria and its application 
are fully understood. The dignity of victim 
survivors is paramount and the process of 
selection and administration must ensure 
respect and sensitivity towards victim 
survivors and lean towards maximizing 
inclusion. There must be an accessible 
(especially in terms of distance and 
language of functioning) and effective 
grievance redressal mechanism for victim 
survivors to prefer complaints that also 
includes an appeals mechanism. 

 e) In considering reparations for land or 
individual assets, rather than relying 
exclusively on certainty of previous 
ownership and past rights, present needs 
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and vulnerabilities must be considered. In 
the same vein it is crucial that individual 
reparations in the form of regular transfers 
are also linked to a sound cost of living 
index. 

3. Policy Integration is Critical

The integration of economic reparations measures 
with social and economic policy as suggested above 
is not to suggest a blurring of the lines between 
them. Indeed, reparations must be awarded with 
full recognition of the harms suffered and wherever 
possible with clear acknowledgement of responsi-
bility. Victim survivors must also be recognised as 
a distinct group with a specific history. At the same 
time, the integration of economic reparations with 
other social and economic programmes is critical.

 a) Ongoing reconstruction programmes 
must always be based on maximizing 
local economic value in different ways for 
victim survivor communities. For instance, 
infrastructure and housing reconstruction 
and development offer important 
economic opportunities to multiply local 
value addition and strengthen the local 
economy. As has been repeatedly pointed 
out the proposed construction of 65,000 
steel pre-fabricated houses by a global 
multi-national in the north and East 
would fail to do precisely this and hence 
approaches like this must be avoided.

 b) The benefits of economic reparations may 
be amplified or diluted by other social 
welfare and social security programmes. 
It is vital that economic reparations are, 
on the one hand, not made conditional 
on non-receipt of other routine welfare 
entitlements and benefits or tied to them 
in any negative way. In this context, the 
imposition of quotas on the number of 
Samurdhi beneficiaries from particular 
districts or sub-units thereof is a really 
serious issue for it limits access and will 
result in serious exclusion errors. 

 c) On the other hand, social welfare or anti-
poverty programmes must ensure they are 
sensitive to the experiences of conflict. 
For example, all available information 
suggests that the assessments and surveys 
conducted to determine socio-economic 
status of households and subsequently 
their eligibility for benefits under the 
restructured social welfare system have 
not really sought information pertinent 
to the experiences of dispossession and 
impoverishment related to the war. 
This essentially means that a distinct 
experience of impoverishment is not 
captured by the social policy and welfare 
system.

 d) Similarly, policy must ensure meaningful 
accessibility to quality and free healthcare, 
education, and social security for victim 
survivor communities to maximize 
the social and economic opportunities 
and benefits from reparations. This 
is especially important where such 
entitlements may be guaranteed by the 
state for particular victim survivors or 
groups or/and their families. In certain 
Latin American countries the provision of 
free public health care or public education 
for victim survivors or their children 
only became meaningful in the light of 
the accessibility and quality of these 
services. It is critical that social services 
and public provisioning are significantly 
strengthened to enable communities to 
maximize the value of reparations offered 
in the form of guaranteed entitlements. 

 e) Policy integration is also crucial to 
ensure that reparations are effectively 
and sustainably funded. For example, be 
it through some form of special taxation 
or levy, external or domestic grants or 
loans, economic reparations need to be 
integrated with fiscal policy. While a tax or 
levy may also have a redistributive impact, 
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a highly regressive taxation system as 
in Sri Lanka may in fact undermine the 
benefits of economic reparations to poorer 
and economically weaker households. The 
key is to render fiscal obligations towards 
reparations as well as social services and 
public provisioning of basic entitlements 
to war affected communities non-
negotiable. 

4.  gender Dimensions Deserve Particular 
Attention

Applying a gender lens to the overall economic rep-
arations programme, including through a gender 
budget analysis, is critical to ensuring that the rep-
arations programme will benefit women. However it 
is also crucial to ensure that the economic repara-
tions do not embrace traditional gender stereotypes 
in the modalities of reparation, including further 
responsibilisation of women by way of assets or ap-
proaches that in fact increase their burden. 

It is also crucial that reparations transfers and pay-
ments are made in ways that women have full ac-
cess to them. This may also mean, where needed, 
ensuring investment in building the capacities of 
women to access banks and other mechanisms in 
order to access and maximize the benefits of eco-
nomic reparations. 

It is also important that the forms of economic 
harms distinct to women or that have a dispropor-
tionate impact on women are recognised. For exam-
ple, disruption of education or early marriage in the 
context of the war had a greater impact on women 
and girls and subsequently compromised their abil-
ity to pursue certain economic opportunities later 
on in life. Similarly, experience of sexual violence 
may result in hindering the ability of women and 
girls to access economic opportunities. Therefore, 
an economic reparations programme must include 
an accounting of the gendered nature of harms. 

however, here too an intersectional approach is 
merited and women’s experiences of harms and 
claims for reparations must be considered in rela-
tion to other existing disadvantages such as being 
an ex-combatant or from a marginal caste or being 
a person with disability or a female head of house-
hold. For instance in Morocco, while male ex-po-
litical prisoners were celebrated as heroes, female 
ex-political prisoners were looked upon with suspi-
cion, and the burden of this stigma eventually led 
to female ex-political prisoners being awarded ad-
ditional monetary compensation. 

* This is a slightly edited version of the original sub-
mission to the Consultation Task Force.

1 See, for instance, Maria Paula Saffon and Rodrigo 
Uprimny (2010) distributive Justice and the Resti-
tution of dispossessed Land in Colombia in distrib-
utive Justice in Transitions, Morten Bergsmo, César 
Rodríguez-Garavito, Pablo kalmanovitz and Maria 
Paula Saffon (eds), Torkel Opsahl Academic E-Pub-
lisher: Oslo.  

2 For more see the contribution by Evert Waeterloos 

and Sara Janssens in this volume.
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Submission to the Consultation Task Force on 
Reconciliation Mechanisms on the
Malaiyaha Makkal (Up-Country People) and 
Transitional Justice
I. The Ethnic Conflict, War and 

Malaiyaha Makkal

We welcome the appointment of the Consultation 
Task Force on Reconciliation Mechanisms (CTF) and 
its mandate to consult the people on processes and 
mechanisms for achieving truth, accountability and 
reconciliation in Sri Lanka. We also acknowledge 
the pressing need for justice in relation to the many 
human rights abuses and immense suffering caused 
by the war, especially in the north and East. At the 
same time we wish to underline that it is important 
to re-consider dominant perspectives of the ethnic 
conflict.  These perspectives often tend to ignore 
the historical fact that the colonial and post-colo-
nial Sri Lankan State has also been responsible for 
perpetuating systematic exploitation, exclusion and 
violence against the Malaiyaha Makkal (Up-Coun-
try People, also referred to as Indian Tamils, Estate 
Tamils or the Plantation/Estate Community). More-
over, sections of the political leadership of other 
minority groups as well as private companies are 
also complicit in this. Therefore, we want to bring to 
the attention of the CTF the importance of includ-
ing the concerns and perspectives of the Malaiyaha 
Makkal in any process or mechanism for achieving 
justice and reconciliation in Sri Lanka. 

The British colonial State’s plantation economy in 
the Up-Country was built on a system of indenture 
that effectively meant a form of slavery and forced 
labour that lead to the death, severe impoverish-
ment and brutal exploitation of hundreds of thou-
sands from our community.  Rather than mitigate 
and stop these harms, one of the earliest laws of the 
post-Independence Sri Lankan state was to enact 
laws to render the community stateless and disen-
franchised. This action, which was supported by sig-
nificant sections of the minority Tamil and Muslim 

political leadership, essentially amounted to a sys-
tematic attempt at ethnic cleansing through forced 
expulsion or deportation. It was the first mass 
atrocity committed by the Sri Lankan state against 
an ethnic group and the manifold injustices as a re-
sult of it continue, needing legislation as recently as 
2003 to address. 

Many of our people have also been killed or injured 
and have had their homes and properties burnt 
or destroyed in targeted communal violence, of-
ten with the connivance of the law enforcement 
officials. This also precipitated displacement and 
forced migration to the Vanni and beyond to India. 
Many of our people who fled to the Vanni following 
violence against them in the 1970s or in 1981, 1983 
and later, were also then subject to discrimination 
on the basis of caste and identity. 

disgruntled Malaiyaha youth were mobilised and 
used by the LTTE often as cannon fodder on the 
frontline. The war also served the cause of impos-
ing further controls on our community within the 
estates by tightening policing as well as the power 
over our mobility exercised by estate officials. Un-
der the cover of alleged infiltration by LTTE, the 
Up-Country areas were also militarised and many 
youth were killed, disappeared, or tortured. Ille-
gal detentions were made using Emergency Regu-
lations and the notorious Prevention of Terrorism 
Act. Their extreme insecurity and fear coupled with 
impoverishment and marginalisation prevented and 
continues to prevent many in the Up-Country from 
even speaking out about the extra-judicial killings, 
disappearances, torture, and illegal detentions of 
their loved ones. 

It is critical that the transitional justice process in 
Sri Lanka accounts for the nearly 200 years of struc-
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tural and other forms of violence against us that has 
also included sexual violence against women; sys-
tematic discrimination on the basis of ethnicity, na-
tional origin, gender, caste, and class; deprivation 
of labour and language rights; and, denial of equal 
access to land, health, education, and housing. 

The Malaiyaha community is also paying a heavy 
price for the ongoing political economic and eco-
logical crisis in the Up-Country plantations, a con-
dition that has been precipitated by ill-informed 
short-termist policies of successive governments 
over many decades as well as the companies, public 
and private. It is important to note that the plan-
tation economy was very much part of the coun-
try’s war economy, being an internal periphery 
characterised by extremely exploitative economic 
and social relations that contributed significantly 
to national wealth but received relatively little but 
poverty in return.

It is crucial that the transitional justice process 
acknowledge that the structural and other forms 
of violence and exploitative relations faced by the 
Malaiyaha Makkal is inextricably connected to the 
fact we are the only community in Sri Lanka whose 
lives have long been governed by ‘Company Raj’. 
In our everyday lives we continue to be subjects of 
Estate Superintendents and worker-subjects rather 
than full citizens; whether it is securing approval to 
migrate abroad for work or to change our name or 
even bury our dead, our everyday lives are governed 
by the jurisdiction of the company rather than the 
state. Even the Pradeshiya Sabhas and other offi-
cials of state are subject to various restrictions in 
terms of rendering essential services and undertak-
ing development work. 

Subject to the shared sovereignty of a State indif-
ferent or even hostile to our rights as citizens on 
the one hand and private or public capital inter-
ested only in exploiting us as workers on the other, 
we Malaiyaha Makkal have been systematically and 
often violently excluded. The ethnic polarizations, 
tensions and conflict since Independence and the 
decades long ethnic war coupled with our systemat-

ic exclusion have also served to strengthen the grip 
of many self-serving and opportunistic political and 
trade union leaders (especially those who are also 
leaders in political parties) over the community. 

In a post-war context marked by authoritarianism 
and virulent assertions of Sinhala Buddhist majori-
tarianism, the threats to the Malaiyaha community 
have again been rendered invisible due to a com-
bination of systematic invisibility and marginali-
sation. Thus, for example, while the attack on the 
mosque in dambulla in 2013 by a crowd led by Bud-
dhist monks was justifiably condemned by many 
progressive voices, the attack on and subsequent 
demolition of a nearby kali kovil of the Malaiyaha 
community went largely unnoticed and was con-
signed to the margins of public and mainstream po-
litical discussion. 

The socioeconomic realities of the Malaiyaha 
community: A statistical snapshot

Our people, who constitute 75% of the country’s Es-
tate sector population, continue to experience the 
impact of these historical injustices and wrongs to-
day. According to the 2014 Labour Force Survey, the 
average monthly wage/ salary of workers in the Es-
tate sector (Rs. 14, 906) was more than Rs. 8,000 less 
than the average monthly salary of a worker from 
the Rural sector and nearly Rs. 15,000 less than the 
monthly wage/salary of an Urban sector worker. In 
spite of these lower wages however, statistics also 
indicate that the labor force participation is high-
est in the Estate sector. Furthermore, the labor force 
participation of women in the estate sector (52%) is 
significantly higher than their counterparts in the 
Rural (35%) and Urban (30%) sectors. 

In fact, the poverty head-count ratio in the Estate 
sector (11%) is also noticeably higher than the ra-
tio in Rural (8%) and Urban areas (2%). The effects 
of these are visible in our education and health in-
dicators. For example, the literacy rate in our com-
munity (80%) is significantly lower than the rest of 
the country. According to the latest household and 
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Income Expenditure Survey (hIES), only 2.1% have 
passed GCE (A/L) and above in the Estate sector 
while the corresponding figures for the Urban and 
Rural sectors are 19.7% and 10.9%. Furthermore, 
the hopes we have of educating our young people 
continue to be limited by the poverty we face and 
more and more of our young people are forced to 
join the labor force at a much earlier age than their 
counterparts in other sectors. The youth labor force 
participation (15-19 years old) is at 14% and 15% in 
urban and rural areas respectively but is 26% in the 
Estate areas.

Although women participate heavily in labor force, 
the number of women with a low Body-Mass-Index 
(BMI) is highest in our sector (Urban 10%, Rural 
16%, Estate 19%). Our community also continues to 
be affected by the inability to own land and housing 
of our own with nearly 70% of the Estate sector liv-
ing in line rooms or row houses. While the national 
percentage of housing units owned by a member of 
the household has grown from 70% in 1981 to 83% 
in 2012, in the Estate sector it has only increased to 
22% in 2012 from the 1% it was in 1981. According 
to the latest hIES, 75.9% households in the Estate 
sector have a toilet exclusive to the household com-
pared to the national average is 89.9%) and only 
67.4% households have a source of drinking water 
within the premises while the data for Urban and 
Rural sectors is 92% and 79.6% respectively. 

In short, all of these statistics demonstrate that the 
historical injustices perpetrated against the Malai-
yaha Makkal continue to shape the lives of our com-
munity in significant ways today. 

II. Concerns Regarding the Transitional 
Justice Mechanisms and Processes

Given the historical and present - day context 
outlined above, we are deeply concerned that the 
mechanisms envisaged thus far as constituting the 
architecture of transitional justice may only recog-
nise and focus on certain forms of harms and abuses 
and within a limited time frame. Moreover we are 
also concerned that the idea of justice and account-

ability being envisaged may leave little or no room 
to recognise the multiple and intersecting structur-
al violence whose foundation is ethnic, economic, 
class and caste based, and also gendered in nature. 

We are especially apprehensive that the transi-
tional justice process maybe over-determined by 
a narrow political economic understanding of the 
ethnic conflict. Therefore, we stress that in order 
for a transitional justice process to be meaningful 
to the Malaiyaha Makkal it needs to account for 
the justice demands and claims outlined below. We 
urge the CTF to ensure that its recommendations 
concerning the design of truth, accountability and 
reparations mechanisms take full cognizance of the 
distinct history of structural violence suffered by us 
at the hands of the State, private and public compa-
nies and indeed even other communities. 

We fully recognise that many of the issues raised 
and demands made below do not easily fit the pur-
view of the four pillars as currently envisaged by the 
government as the transitional justice architecture. 
But the question that arises is whether transition-
al justice processes and mechanisms will respond 
to peoples’ lived experiences of different forms of 
inter-connected harms and violence? Or, are these 
experiences themselves to be reduced and framed 
in limited ways to suit the mechanisms? Further, 
how can there be any ‘just’ transition if the process-
es and mechanisms ignore or are disconnected from 
addressing and transforming the fundamental con-
ditions that reproduce exclusion and violence? 

III. Our Demands and Expectations from 
the Transitional Justice Mechanisms 
and Processes

In this overall context, we believe, mechanisms for 
a truth and justice-led transition of the polity, must 
be designed to address the following justice claims 
of the Malaiyaha Makkal. Each set of measures we 
demand inevitably combine truth, accountability 
and reparations (symbolic and material) though the 
accent maybe on one or more of these in each set of 
demands. 
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1. Acknowledgement and Seeking 
Forgiveness 

1.1.We demand that the Sri Lankan State formally 
seek forgiveness, not merely issue an apology, 
from the Malaiyaha Makkal for the following 
acts of commission and omission:

 a. Rendering our community stateless and 
disenfranchised by abusing the power of 
the law;

 b. Forcibly repatriating thousands to India 
and pushing many thousands into a 
precarious legal status for decades;

 c. Failing to undo the historical exclusion 
and deprivation of the community and 
instead perpetuating patterns of exclusion, 
poverty, exploitation and failing to protect 
us from repeated violence.

For the State to seek forgiveness is, we believe, cen-
tral to restoring our dignity as well as acknowledg-
ing responsibility for its role in the multiple viola-
tions of human rights faced by Malaiyaha Makkal 
island-wide.  This is also crucial because account-
ability for the harms, abuse and violations suffered 
as a result of structural violence cannot be individ-
ualized or fragmented and must be fully borne by 
the State.  

1.2. We also call on political and social leaders from 
the Sri Lankan Tamil and Muslim communities 
to acknowledge the role played by sections 
of their own leadership in precipitating the 
statelessness and disenfranchisement of us 
Malaiyaha Makkal.

2. Render the Detailed Historical Truths 
about our Suffering and Resilience

We demand a truth mechanism that will record and 
render in detail, archive and disseminate appropri-
ately island-wide a detailed documentation, includ-
ing our oral histories, of the multiple harms and 
suffering suffered by the Malaiyaha Makkal as well 
as our resilience and struggles for rights. 

Such a truth mechanism must be fully supported 
by the State but must be led by and contain a sig-
nificant majority of Malaiyaha Makkal representa-
tives (not politicians but persons of integrity who 
are conscious of caste, class, gender inequities) and  
cover all periods beginning with the forced trans-
portation of our ancestors from India. It is espe-
cially important that it records in detail the many 
struggles faced by the community, in and beyond 
the Up-Country, after Independence and before, 
during, and after the war, including in relation to:

 a. Statelessness, disenfranchisement and the 
repatriations in the post-1948 era;

 b. Starvation and sickness in the early 70’s 
owing to restrictions and controls on food; 

 c. Experience of violence, evictions and 
displacement at the hand of State and 
non-state actors such as in 1965, the early 
1970s, 1977, 1981 and 1983, to mention a 
few;

 d. Violence following the Bindunuweva 
massacre in 2000;

 e. displacement and violence experienced 
by those from the community who sought 
refuge in the Vanni, Jaffna or elsewhere in 
the north and east; and,

 f. Women’s experiences of exploitation and 
violence, including forced servitude and 
sexual abuse.  

3. Restoration of Dignity and Respect 

We demand a number of steps be taken to restore 
the dignity and respect of Malaiyaha Makkal, this 
includes but is not limited to: 

a. Ensuring that textbooks and the teaching of 
history portrays the community appropriately 
including:

 i. Incorporating histories/biographies of 
those who led the struggle for equality and 
social and economic justice from within 
the Up Country community. 
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 ii. Underlining and addressing clearly the 
various prejudiced views and stereotypes 
and derogatory terms on the basis of ethnic 
origin, caste or economic status through 
interventions in schools and government 
offices.

 b. Stop the romanticisation and 
commodification of the Malaiyaha Makkal 
in projecting Sri Lanka, such as pictures 
and videos of smiling tea-pluckers in 
tourism advertisements, and ensure more 
responsible and ethical portrayal of the 
community and the context. 

 c. Ensure appropriate and sensitive 
memorialization of our history, our 
suffering and our resilience.

 d. Enable re-building confidence in the socio-
cultural aspects of our lives by supporting 
measures to nurture, strengthen and 
transmit our myriad cultural and aesthetic 
expressions.

 e. Take measures to address substance 
abuse, alcoholism within the community 
in the context of the many steps outlined 
here in terms of civil, political, social and 
economic justice and rights.

 f. The department of Census and Statistics 
must allow us the option of identifying 
ourselves as Malaiyaha Makkal/Up-
Country Tamils rather than identifying 
us as ‘Indian Tamils’. The stigma of being 
alien, foreign and an incomplete citizen is 
in fact one reason many of our community 
prefer to identify themselves as ‘Sri Lankan 
Tamil’. 

4. Enable a Transformation from Workers 
to Citizens and Ensure Formal Equality

We demand the drawing up and implementation 
of an agenda to restore full citizenship rights that 
would cease to leave our people subjects of planta-
tion companies. This includes:

 a. Immediately transfering all manner of 
powers and privileges that are presently 
exercised by estate officials on behalf of 
officials or institutions of the State to the 
latter. 

 b. Amending the Pradeshiya Sabha Act and 
all other laws and regulations that place 
restrictions on officials or institutions of 
the State from rendering essential services 
or carrying out development work. 

 c. The Malaiyaha Makkal must suffer no 
exclusion or exception from State’s 
responsibility that all other citizen’s of 
Sri Lanka are guaranteed. The State must 
assume full and total responsibility and 
ensure formal equality of our people and 
must cease devolving its responsibilities 
or powers such that the company, its 
officials or other bodies exercise authority 
or power over us as if they were the State.

 d. The State must place obligations on the 
companies to support it in development, 
including by ensuring that tea gardens 
are appropriately and fully maintained by 
public and private companies.

5. Complete Restoration of Rights and 
Realization of Substantive Equality 

We call on State and all other actors to recognise 
that the full restoration of rights and substantive 
equality of the Malaiyaha Makkal demands redress 
for:
 • The huge opportunity costs suffered by 

the community due to deprivation and 
unequal access to land, housing, education, 
health, and labour rights;

 • The systematic exploitation of our labour 
for the profit of the State and private 
companies; and, 

 • The losses suffered as a result of violence, 
displacement and other harms. 
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We are aware that what is needed is a transforma-
tion of political economic relations in the Up-Coun-
try. A mere recognition of social and economic 
rights within a system of production relations that 
is deeply exploitative of our people, their labour and 
nature will not result in justice for the Malaiyaha 
Makkal. Therefore is a need for transitional justice 
mechanisms to be part of a broader comprehensive 
and transformative development with justice that, 
in addition to other measures listed in this memo-
randum, will address the following imperatives:

 a. Secure the community’s right to the 
commons as well as land for homesteads 
and cultivation. 

 b. Ensure the community’s right to safe and 
adequate housing with secure tenure that 
is not bound with working on plantations. 

 c. Enhance access to free and quality public 
education at the primary, secondary 
and tertiary levels in Tamil across the 
Up-country by: situating schools within 
accessible distances, providing free and 
timely transport when schools are far, 
resourcing schools in the Up-Country 
adequately such as providing computers 
and other facilities, and ensuring that 
options and courses in all the streams in 
Tamil are available and accessible to all 
students. 

 d. Ensure free basic and advanced public 
health care is accessible across the Up-
country by: providing adequate, free 
and appropriate transport especially for 
interior estates, especially for pregnant 
women for example; upgrading proximate 
primary health care facilities; ensuring 
quality extension and mobile services  
reach all settlements; and, ensuring  the  
presence of Tamil speaking nurses and 
doctors at all levels of the health system. 

 e. Strengthen and ensure equal protection 
of the law for all workers on plantations 
and address the wide range of concerns 

regarding a minimum quantum/number 
of work days, the fixing and administering 
of wages, determining workload; remove 
all inequalities in norms and in practice 
between male and female workers and 
remove deficiencies in working conditions; 
and, set-up Labour Advisory Councils 
at the Provincial level with fifty per cent 
women and membership on a rotation 
basis of trade union representatives.

 f. Guarantee access to social security, 
including pension payments and safeguard 
Employment Provident Fund (EPF) from 
being diverted and ensure prompt payment 
of EPF by the Labour department. 

 g. Ensure that all public services, documents 
and information is rendered in Tamil and 
that public officials serving the community 
are proficient in Tamil. 

 h. Ensure representation of women and men 
from the community in all public services, 
especially in the Up-Country, including 
through affirmative action; and, 

 i. Safeguard the natural environment in the 
Up-Country by addressing the fragility 
wrought by decades of over-exploitation 
and neglect including by preventing 
unsustainable practices and ensuring 
environmentally responsible management 
of estates by public and private companies.

6. Monitoring Mechanism 

We demand that an Independent Commission with 
representatives (none of whom must be politicians), 
fifty percent of whom must be women, from the 
Malaiyaha community be appointed to regularly 
monitor and report on the implementation of these 
measures as well as ensure coordination between 
different agencies and entities responsible.

We demand that all the measures we call for above 
be urgently undertaken given a situation of pro-
tracted emergency that we Malaiyaha Makkal find 
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ourselves in. We steadfastly appeal to the State as 
well as other responsible actors to take immediate 
steps to ensure justice, accountability, and repara-
tions for the historical wrongs that have been per-
petrated against our community as well as their 
continuing manifestations and effects. We demand 
that the transitional justice process recognise and 
respond to our demands as claims made not by 
workers of foreign origin but by a community of full 
and equal citizens of Sri Lanka. 
14 August 2016

A. Muthulingam, 
Up Country Plantation Workers Union.

Luxman Shanthikumar, 
Lawyer and Independent Senior Research Consul-
tant.

Menaha kandasamy, 
Ceylon Workers Red Flag Union.

nadesan Suresh, 
Uva nGO Forum.

R. Raguraj, 
Uva Shakthi Foundation.

S. Ashok, 
Uva Community Radio.

Thavaseelan and Prabath kumara, 

Future in Our hands Foundation.
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