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Re-launch of the LST
Review

DINUSHIKA DISSANAYAKE
Executive Director, Law & Society Trust.

It gives me great pleasure to introduce the new LST
Review. An institution in its own right, for over two and
a half decades the Review has stimulated debate and
discussion within Sri Lanka’s changing socio-political
and legal landscape. For this we at LST thank all those
who have contributed to the Review over the years, its
former editors and of course our readers.

TheReviewisinnewhands—withJuanita Arulanantham
and Thiagi Piyadasa as Co-Editors and Vijay Nagaraj,
Head of Research at the Law and Society Trust,
supported by Harshani Connel, Dilhara Pathirana and
myself. We hope the Review will continue to be a space
for diverse audiences and ideas and generate much
needed critical analysis of socio-legal developments,
both local and international.

Henceforth, the Review will be a quarterly publication
and we look forward to your critical engagement and
contributions to make this an invaluable resource for
everyone concerned with socio-legal questions and
debates in Sri Lanka. The Review will also carry original
contributions in Sinhala and Tamil. A dedicated
webpage is also under construction to enable a more
interactive space that will, in time, also allow us to
upload and make available translations of selected
contributions. We look forward to your suggestions
and indeed responses to the contributions in the LST
Review.



A New Constitution:

Looking to our Future; Facing our Past

JUANITA ARULANANTHAM, THIAGI PIYADASA

This issue of the LST Review focuses on the
ongoing Constitutional Reform process,
particularly the recently released report of the Public
Representations Committee on Constitutional

Reforms (PRCCR).

The present constitutional reform process involves
many issues that have been of great importance
and concern to Sri Lanka’s peoples, particularly
following the end of the war. With a Government
that came into power primarily on the platform of
good governance, the new constitution is widely
expected to address concerns relating to corruption
and abuse of power. In this regard, the executive
presidency has for years been seen as a tool for
blatant abuse of power, leading to excesses of both
grave rights violations and large scale corruption.
Thus, the abolition of the executive presidency is a

key expectation for the new Constitution.

In his article examining this shift from a Presidential
state to a Parliamentary one, Asanga Welikala
highlights the importance of an approach that
‘balances the best features of legal and political
constitutionalism rather than privilege one over the
other’. Welikala particularly questions the emphasis
on legal mechanisms over political mechanisms
for the protection of rights and constitutionalism,
and in doing so he urges proper consideration for
all their implications. Notably, this argument runs
counter to the approach the PRCCR has adopted in
its recommendations concerning Sri Lanka’s Bill of

Rights.

The PRCCR recommends that a fairly wide ranging
list of socio-economic rights — ‘positive’ rights
- be included in the new Bill of Rights. This is
a significantly drastic change from the current
Fundamental Rights chapter, which does not even
contain a provision explicitly guaranteeing the Right
to Life. The implications of this for the judiciary and
its role, as well as public perception and legitimacy
concerning the law and Constitution, are extremely
significant. This must however also be viewed
against Sri Lanka’s history in terms of recognition of
rights. The question whether thus far, such political
mechanisms have come to the fore in the absence
of legal mechanisms on ‘positive’, socio economic

rights, is one that must be considered.

Another important issue the new Constitution is
expected to address is the need for reconciliation.
Post war, Sri Lanka has begun re-examining an
issue that has weighed heavily on its peoples for
decades - that of power sharing. In his article
in this issue Kumudu Kusum Kumara notes that
ultimately the constitutional reform process will
hinge on the issue of devolution of power and the
state structure. He further questions if the extent
of public engagement is sufficient to create the
necessary dialogue on key issues including power
sharing. Swasthika Arulingam, in her analysis of
the PRCCR report in relation to Tamil political
aspirations voices a similar concern, questioning
whether the recommendations of the PRCCR really
reflects the political aspirations of the Tamil people

on power sharing.
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EDITORIAL

It is thus clear that the issue of power sharing will
take center stage in this process of constitutional
reform. While the new Constitution is expected
to address the issue of meaningful power sharing
(at least to some extent), the demands of the
Tamil people however, are no longer limited to
this. Post war, there is now a strong demand for
accountability for excesses committed during and
in the immediate aftermath of the war. A critical
concern is whether the demand for accountability
will be bypassed under the cover of power sharing.
If one of the objectives of the new constitution is
to forge reconciliation, it is highly questionable
whether this can be achieved with meaningful
power sharing alone. This is something that the
Government will have to grapple with if it is serious

about achieving sustainable reconciliation.

Admittedly, the Government has not completely
ignored the demand for accountability, with progress
in the form of the recent Bill to set up the Office
of Missing Persons (OMP). In her article reviewing
the Bill, however, Deanne Uyangoda highlights
serious concerns regarding how far the Bill meets
expectations of victims and their families. Despite
being politically contentious, it is important that
processes like the OMP are not limited to tokenism,
but attempt to meaningfully and effectively ensure

victims’ right to truth and justice.

In light of the current political reality however, legal
and constitutional guarantees on power sharing and
accountability can only, for political reasons, be an
uneasy compromise at best. Their effectiveness is
yet to be seen. Safe to say, however, that success in
forging reconciliation cannot be solely dependent
on such legal mechanisms. In order for meaningful
power sharing and an effective and satisfactory
accountability process, what is necessary is real

political will. It is for this reason that the need for
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public engagement - highlighted by both Kumudu
Kusum Kumara and Swasthika Arulingam - is
necessary on both issues. Political will on the part
of political leadership is not sufficient. Sri Lanka’s
peoples must also recognize the importance of
finding middle ground on both power sharing and

accountability.

The present process of constitutional reform is
one that is not only significant to Sri Lanka, but
also particularly to the Law & Society Trust, with
our Founder the late Neelan Tiruchelvam playing
a critical role in Sri Lanka’s constitutional history,
particularly with the 2000 draft constitution. It is
thus only natural that this issue includes a reflection

on his life and work.



Reflections on Neelan Tiruchelvam and

Constitutionalism

RADHIKA COOMARASWAMY

Radhika Coomaraswamy focuses on the

life and work of an individual who was not
merely one of the most compelling legal
personalities of Sri Lanka, but also, as its
founder, one who was immensely significant
to the Law & Society Trust. Coomaraswamy
focuses particularly on Neelan Tiruchelvam’s
contribution to Sri Lanka’s constitutional
developments, including that of introducing
the very concept of constitutionalism as an
ideology to the country. This contribution

is particularly relevant at this time when

Sri Lanka once again engages with the

issue of Constitutional Reform. On his 17"
death anniversary, the Law& Society Trust
remembers the life and work of its founder,
Neelan Tiruchelvam in this, its first issue re-
launching the Review.

Radhika Coomaraswamy is an internationally recognized
human rights advocate and the former United Nations Special
Rapporteur on Violence against Women. She is also a former
Chairperson of the Sri Lanka Human Rights Commission.

eelan Tiruchelvam was the academic and
Nscholar—activist who must be credited with
introducing constitutionalism as an ideology to
Sri Lanka. Neelan was part of a diverse group of
scholars from Asia and Africa who were determined
to make law relevant to their societies and to use
it to ensure transformative justice for their people.
They included, amongst others, Upendra Baxi,
Clarence Dias and Yash Ghai, who ushered a new
era in thinking about the law - particularly about
constitutions.

Constitutionalism to these individuals had two
aspects - substance and process. Substance related
to rule of law, human rights, electoral reforms, and
so on. But process was equally important—to move
away from making constitutions that instrumentally
served those in power to constitutions that are
consensually based and have the ownership of all
sectors of society. Ambedkar’s Indian Constitution
and Mandela’s South African constitution were the
models that served as inspirations.

For Neelan, the most important idea was always
process - to have a Constitution or any piece of social
legislation only after wide consultation with all
parties. Until the recent efforts, Parliamentarians
and Parliamentary Select Committees drafted all
Sri Lankan Constitutions. The 1972 Constitution
was drawn up after elections and the summoning of
Parliament as a Constituent Assembly. But it ended
up as an instrumental constitution, alienating
the major Tamil parties and the opposition
and therefore being adopted only by the ruling
coalition. The 1978 Constitution was similar, in that
again those who voted for it were members of the
ruling party. Neelan constantly reminded us that
this narrow base was a source of their illegitimacy
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IN MEMORIAM

and volatility. They went against the values of
constitutionalism as an ideology that put process at
the centre.

The idea of wide ranging public consultation with
panels going into the field only took place after the
2015 election, long after Neelan’s death. Consulting
a wide array of individuals allows drafters to assess
the consensus in the country but it also allows the
consulted individuals to feel that they participated
and had ownership over the process. The Public
Representations Committee led by Lal Wijenaike
played that role in what seems to have been an
exemplary process and an important report.
However, it is imperative that the process animated
by the Committee is in fact continued.

Another area of great interest to ‘constitutionalism’
scholars was human rights, especially social and
economic rights of individuals where the legal
systems they inherited often denied or ignored
these rights. All these individuals, including Neelan,
were advisors to Chief Justice P. N. Bhagwati as he
introduced Public Interest Litigation into India.
The expanding of the concept of standing so that
people could speak on behalf of voiceless people,
the creation of factual boards of inquiries by the
Supreme Court and new remedies were innovations
introduced by them in the 1970s.

In this way the rights of a broad array of Indian

workers, Indians in unconscionable detention
centres or the exploitative realities of workers was
challenged and their rights protected. The high
point of this movement was when the pavement
dwellers of Bombay challenged the government
for not providing low cost housing and the Court
recognized their standing, requiring the State to
submit a housing plan. Similar action has been
taken in South Africa. While the South African
Constitution specifically recognizes social and
economic rights, in India, these rights were
recognized as a part of the ‘Right to Life and Dignity’
clause of the Constitution. Since that time, there has
been a withdrawal of that level of Supreme Court

activism, but the precedent does exist and has been
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seized in important cases not only in India but also
around the world.

One of the concerns for scholars like Neelan was
that the Anglo American legal system did have a
crisis of legitimacy in developing societies with
their different structures of conflict resolution.
It was Neelan’s hope that these traditional
structures would influence larger constitutional
systems. His Ph.D thesis was on Gam Sabhavas-—
village level councils in Sri Lanka - and he often
felt that informal village level dispute settlement
should have constitutional protection and that
these forms should be revised and reinvented
to suit modern realities. In India too there was
the desire to resurrect the panchayat system to
strengthen democracy at the local level. The need
to find a system that would combine parliamentary
democracy with strong indigenous traditions was
one of the driving impulses for Neelan.

Neelan and his colleagues were part of what came
to be called the law and society movement. This
movement was very critical of those aspects of
colonial law and ideology that had an adverse
impact on local communities and they felt it was
their task to expose these norms and practices. They
were looking for new conceptions of law that were
organically linked to the society and not imposed
from above. In this they were careful not to choose
feudal or medieval norms to celebrate but those
organic practices that actually moved forward the
agenda of social justice and human liberation.

Neelan and his colleagues began their careers
by being strong critics of ‘the rule of law’ - a
euphemism for the power of vested interests - and
this concern remained throughout their lifetime.
However, after the emergency in India and some of
the developments in Sri Lanka in the 1980s, Neelan
returned to rule of law as something essential to
be embraced and reinvented as a bulwark against
authoritarianism.

Other colleagues became part of the post-
structuralist and post - modernist movements and

5



REFLECTIONS ON NEELAN TIRUCHELVAM AND CONSTITUTIONALISM

maintained their contempt for the rule of law and
human rights project as it was evolving on the world
stage. But for Neelan this was not possible. The
realities of Sri Lanka required a clinging to these
doctrines of human rights and the rule of law and
making them serve the interests of social justice and
equality since there was nothing else. In that sense
there emerged a tension within progressive circles
that has yet to be bridged.

The research institutions that Neelan founded, the
International Centre for Ethnic Studies and the
Law and Society Trust, became centres for these
discussions of human rights as a positive and
revolutionarytoolin galvanizing non-violent change
in Sri Lanka and the region. The developments in
South Africa, in particular, and the South African
Constitution were some of their major inspirations
and South African thinkers often visited Kynsey Road
to address the two centres. The two centres were
also fully involved with international mechanisms
for human rights and their scrutiny of sovereign
states. Because of the reality of Sri Lanka, given the
tension between the concept of state sovereignty and
human rights - Neelan came down firmly on the side
of human rights. Not all his colleagues of that era
shared the same trajectory. Others felt that human
rights was becoming the cat’s paw of imperialism, a
debate that would place many at loggerheads when
the doctrine of the “responsibility to protect” found
new ground in and around 2008.

In today’s world, we are consumed by what some
have called “the ideologies of smallness” and
parochialism. There are many constitutional
experts in Sri Lanka but Neelan helped create
and was part of an international network of some
of the best minds who learnt from each other and
who challenged each other to new ways of thinking
about constitutional affairs. This led to many
important and ground-breaking research projects
and publications with a focus on comparative
approaches, thejudiciaryin plural societies, diversity
and power sharing, secessionist movements etc.
One such seminal work was a volume on violence

in South Asia edited by Veena Das, which brought
anthropologists and lawyers together in an attempt
to understand the types of violence that were
engulfing the subcontinent.

Perhaps the issue that was closest to Neelan’s
heart and which may have been responsible for
his death was the belief that the intractable ethnic
conflict in Sri Lanka could be resolved through
constitutionalism. Generations of Tamil lawyers
and politicians, including his father, were firm
believers in this and Neelan took this concern to the
next level. He created national and international
spaces and initiatives to advance this agenda. He
was involved in every Sri Lankan constitutional
negotiation in this area since the 1970s and nearly
succeeded with the 1995 proposals. However, this
would earn him the ire of the Liberation Tigers
of Tamil Eelam. Neelan’s quest for a non-violent
constitutional solution was anathema to them
and they ran a merciless hate campaign before his
murder. His writings in this area and the research
he fostered and stimulated continue to be the best
guides as we head toward a new Constitution that
also aims at addressing the ethnic question.

One must understand that for Neelan’s generation
and the one that preceded it, if one believed in non-
violence, Constitutionalism was the only answer
to the ethnic conflict. From Ambedkar onwards
these idealists have tried to both craft progressive
Constitutions and also put in motion constitutional
processes that have tried to cater to the needs of
the vulnerable, discriminated and the exploited. For
that they had to rely on unscrupulous politicians as
allies and a weak judicial system. As a result they
often faltered, allowing more extreme elements to
point to their naiveté and their failings. However,
the violence that has engulfed Sri Lanka reminds
us of the road not taken. As we head toward a new
Constitution in a post-war situation, it is imperative
that all of wus
constitutionalism are guided by Neelan’s thinking

committed to transformative

and commit to realising in substance and through
process an ideal he so cherished.
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Introduction

he 2015 elections were remarkable for any
Tnumber of reasons but one of the most
noteworthy aspects of the campaigns was the
prominence of the constitution in general, and the
nature and shape of the executive in particular.
The political and civil society forces behind the
candidacy of Maithripala Sirisena placed the reform
of the executive presidency square and centre of
the common opposition campaign. Writing in The
Sunday Times in the run-up to the presidential
election, the then Leader of the Opposition and
now Prime Minister Ranil Wickremesinghe called
for a ‘new constitutional order’ based on popular
sovereignty and popular consensus, which would,
inter alia, abolish the executive presidency and
establish a Cabinet responsible to Parliament.
The article drew inspiration from both Western
comparative examples as well as South Asian
history and political theory, including the model
of the Lichchavi Republics, the Vinaya Pitakaya,
the Asokan Rock Edicts, and the policies of the
Mughal Emperor Akbar.! Sirisena’s victory on this
platform, however, was only the latest in a long
line of electoral precedents in which the public had
endorsed candidates promising the abolition, or at
least the reform, of the executive presidency since
1994,

While the UNP obtained a majority of votes and
a five-sixth majority in Parliament in the 1977
general elections on a promise to introduce a
semi-presidential form of government, it can
fairly be argued that presidentialism has never
sat comfortably in the landscape of Sri Lankan
once the electorate

constitutional politics
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experienced its severe democratic cost. At the
time of its promulgation, the executive presidency
was eloquently critiqued by those such as Dr N.M.
Perera and Dr Colvin R. de Silva: two Sri Lankan
politicians whose constitutional erudition and
foresight have not been surpassed before or
since, notwithstanding their involvement in the
disastrous first republican constitution.? Their
contemporaneous prognostications of impending
Caesarian authoritarianism were quickly fulfilled
when President Jayewardene used his referendum

power to evade parliamentary elections in 1982.

The downhill path for democracy and civil
liberty since then has been directly linked to
presidentialism, and the corresponding formation
of a left-liberal article of faith in constitutional
politics about the need to abolish the institution
and return to parliamentary democracy.® While
the formation of this constitutional consensus was
precipitated by presidentialism, it also involved an
examination and critique of the pre-presidential
history of post-independence parliamentary
governance, in particular majoritarian excesses
like the Citizenship Acts and the Sinhala Only
Act.* However, that the argument in favour of a
restoration of parliamentary democracy is primarily
connected to the experience of presidential
authoritarianism has a number of implications for
the exact form of the parliamentary state that is in
contemplation by the left-liberal reformists who
drive or support constitutional reform under the
Sirisena-Wickremesinghe national government. As
the reform impulse is more about constitutionalism,
rights, and democratisation than it is about the
preferred form of executive power, the Sri Lankan
reformist conception of the parliamentary state
is heavily imbued with two other principles - the
belief in the expansion of constitutional rights and
the protection of constitutionalism through a very
strong judicial power — that are not historically part
of the Westminster tradition. But these beliefs are
so strongly held, because they have been forged and

24

re-forged on the crucible of tiresomely repetitive
presidential abuses of the past four decades, that it
is now often assumed that there is nothing more to
say about them, except to act with alacrity in getting
them enacted before the current constitutional

moment is over.

It might be added that the expansion of the
number and scope of constitutional rights and
their protection through a strengthened judiciary
are not merely the cherished dream of a left-
liberal academic and civil society elite. As was
seen in Wickremesinghe’s newspaper article, the
country’s main centre-right political party has
embraced it, and there is some indication that
many people at large support this. In its analysis
of public submissions, the Public Representations
Committee on Constitutional Reforms (PRCCR)
observed that “On the whole, the submissions on
Fundamental Rights (FR) (political, civil, social,
cultural and economic rights) and group rights
unanimously requested for [sic] the strengthening
and broadening of the FR section...”> The PRC’s
report reflects all the main tenets of the left-liberal
position. It recommends not only the extension of
the scope of existing civil and political rights and the
addition of socioeconomic rights, but also strongly
judicial forms of enforcement of the future bill of
rights.® Two normative rationales underpin these
recommendations: democratisation and counter-
majoritarianism (and the latter’s close relation,
non-discrimination), both of which, as we shall see,
were primary concerns motivating Sri Lankan left-
liberalism’s turn to ‘legal constitutionalism’ (I will
explain this term more fully below) from the mid-
1970s.

Just like the older iterations of this approach in
the scholarly work of left-liberal constitutionalists,
however, there is evidence in the PRC report itself
that the popular consensus about (the expansion
of) constitutional rights is superficial and conceals
a number of deep disagreements. Thus for example,
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in relation to the Buddhism clause,” presumably
because there was no consistency or consensus
in the public submissions they received, the PRC
members were so divided that they have proposed
six different options, none of which enjoy the
support of a majority of members.? It is difficult
to see how the clamour for the recognition of
more and more human rights, underlying which in
this context ought to be a commensurately wide
commitment to equality expressed as secularism,
sits with what seems to be a continuing commitment
to a key majoritarian symbol like the Buddhism
clause. To me this reveals deep social divides on
major constitutional questions that have not been
adequately addressed by those who think these
matters can be mediated and resolved through
courts adjudicating on constitutional rights, as if
there were in fact constitutional consensus on them.

Thus my focus here is not a comparative evaluation
of presidentialism and parliamentarism, but
rather, an interrogation of the assumptions
underlying the Sri Lankan reformist conception
of the parliamentary state from the perspective
of the traditional conceptual foundations of the
Westminster (or Commonwealth) model.® The
aim is to critically shed light on these distinctive
reform rationales and institutional proposals, not
so much to reject them outright as to ensure that
these major constitutional choices are made with
proper consideration for all their implications. In
particular, my objective is to question the faith
in legal mechanisms for the protection of rights
and constitutionalism, and in so doing to urge the
consideration of the political mechanisms that
are much more the tradition in the parliamentary
model of government for achieving these ends.!°

The issue, however, is not either/or: in applying
the Westminster model to the specificities of
our political context, we need both legal as well
as political forms of accountability, in a hybrid
model that has recently been theorised as the ‘New
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Commonwealth Model of Constitutionalism’,!
the
constitutionalism’.'> But the current state of the

or elsewhere, ‘dialogic  model  of
debate, it seems to me, is inordinately weighted
towards legal constitutionalism and exalts its
abstract virtues, thereby ignoring the considerable
strengths and practical advantages of political
constitutionalism.!®* The point therefore is, first, to
draw attention to legal constitutionalism’s costs as
well as dangers when seen against its proponents’
idealist expectations of constitutional reform, and
second, to highlight some of the practical strengths
and normative virtues of political constitutionalism
that are deserving of serious consideration by
Sri Lankan constitution-makers but which are
nowadays routinely disregarded when they are not
being vilified.

The Parliamentary State as a Normative Model

of Democratic Government

We know well the basic institutional difference
between presidential and parliamentary states, but
often less is said about the values that underpin
each of these politico-constitutional models.'* So let
us begin by outlining the idea of the parliamentary
state as a normative model.One of the most
recognisable features of the parliamentary model
of government is its subjection of the executive
to political accountability by the legislature. This
rule is variously known as the ‘responsibility
principle’, the ‘confidence principle’, the ‘doctrine
of responsible government’, or the ‘convention of
ministerial responsibility’. The rule requires that
the government is only able to continue so long
as it enjoys the support of Parliament (usually
defined as a majority of its members), and that the
government is required to resign the moment that
support is withdrawn. Developing in the Parliament
at Westminster in the seventeenth century, it has
become the essential characteristic of parliamentary
representative democracies everywhere where
the Westminster model has taken root. The core
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normative value at the heart of this constitutional
rule of the parliamentary state is the value of
accountability, or more specifically, the political
accountability of government to Parliament. The
rule of law, the independence of the judiciary, and
other such mechanisms of legal accountability are
also important and indispensable elements of any
modern democratic parliamentary state, but the
model’s defining feature is the rule and value of
political accountability.!®

That rule is so central to the ideal of parliamentary
government that it is not only in the exceptional
situations of a loss of parliamentary confidence
when a government as a whole must resign that
its operation is seen in practice. The government
has to obtain parliamentary support, on a daily
basis, for every one of its legislative and budgetary
proposals and of its administration of the country
in general, and every minister from the Prime
Minister down must enjoy Parliament’s support.
Without that support, individual ministers have to
resign, the government’s proposals may be defeated,
and if the Prime Minister loses confidence or if the
government’s annual budget is defeated, then the
whole government stands dismissed. Thus, rituals
like Prime Minister’s Questions are not merely a
piece of amusing political theatre, but a striking
demonstration of the chief executive’s regular
political accountability in action, in a way that is
nowhere seen in a presidential system. In this way,
the parliamentary state has as its central idea the
notion that the government must be constantly
accountable to the elected representatives of the
people. The constitutional rationale of this form
of political accountability is deeply democratic.
It is the means by which, in between the elections
in which the people have their direct say, that the
people through their elected representatives ensure
that the government not merely carries out the
programme for which it was elected, but which
ensures that the government acts constitutionally,
i.e., accountably.!”

26

In this constitutional arrangement, Parliament is
the key institution of democratic representation
and accountability. The courts’ role is to ensure the
rule of law, that is, to ensure that the government
acts according to laws of general application, so that
legality, reasonableness, and procedural fairness
characterises governmental behaviour. Subject to
parliamentary confidence and this form of procedural
judicial oversight, the executive is enabled to
carry out its programme until such time that its
performance is endorsed or rejected by the people
themselves at elections. In the pursuit of peace,
order, and good government, this framework assigns
a particular role for each of the three organs of state,
and while in the orthodox version the Westminster
model considers Parliament to be supreme due to
certain historical specificities in the UK, there is
no reason that should be so in a more generalised
conceptualisation of the parliamentary state.!®
What is crucial is not parliamentary supremacy,
but the idea of political accountability as outlined
above, and accordingly, legal accountability through
the courts while important and indispensable, is
not the central mechanism by which constitutional
democracy is secured. This is why it is argued that
the inherent institutional logic of the parliamentary
state demands a form of constitutionalism that is
more political than legal in nature. It is founded on
a realist understanding of governmental behaviour
that governments will always try to do whatever
they can politically get away with, and as such, the
best way of holding them to account is through the
political process of parliamentary scrutiny itself,
rather than any judicial process through the courts

(or at least, a balanced combination of the two).*

Because of the association of parliamentarism with
the political history of Westminster, it is often
assumed that it carries with it a commitment to
parliamentary supremacy rather than constitutional
supremacy. This is moreover believed to be
undesirable, because Parliaments as majoritarian

institutions can become captive to authoritarian
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and illiberal political forces, which would, in turn,
endanger liberal values like the rule of law and
especially the rights of minorities. In Sri Lanka,
the credence that can be attached to this argument
from the experience of parliamentary government
and discriminatory legislation between 1948 and
1977 is the reason why it is felt by many liberal
constitutionalists that legal controls through bills
of rights, constitutional supremacy, and the courts
are necessary to tame the wilder tendencies of our
political culture.?°

It is important to stress in counterpoint that
political constitutionalism is a theory of
constitutional democracy, and as such, it does not
regard Parliament as something that is necessarily
a danger to liberal democracy. But neither does
it believe that supreme constitutions or courts
can satisfactorily address this danger to which
any democratic society is exposed. If the polity is
influenced by contra-constitutional ideologies like
ethnonationalism that aggravate majoritarianism
by the ethnicisation of politics, then that is more
a question of political culture than about the
institutional form of government. Rather than
addressing the difficult issue of political culture
and its reform or improvement at source, legal
constitutionalists believe in domesticating politics
throughlaw.Thisapproachoflegal constitutionalism
is premised on two related claims: first, that we can,
and ought to, come to a rational consensus on the
substantive (as opposed to the procedural) nature
of a democratic society, and that these outcomes
are best expressed in terms of human rights which
are in turn enshrined in a fundamental constitution
that is beyond the ordinary reach of transient
political majorities represented in legislatures; and
secondly, that the judicial process rather than the
political process is the better way of articulating
and enforcing the substantive outcomes articulated
in the constitutional bill of rights.?! As we will see,
both these claims are theoretically questionable
or at least not as watertight as safeguards as most
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legal constitutionalists assume they are to deliver
the outcomes they desire. But why was it that in Sri
Lanka that this model of constitutionalism gained
such currency, and what are its main theses?

The Rise of Legal Constitutionalism in Sri Lanka

Even though its present proponents come from a
variety of ideological orientations — from classical
liberals to social democrats to Trotskyites to liberal
conservatives to minoritarian nationalists — the
left-liberal consensus on legal constitutionalism
reflects a number of distinctive analytical and
normative assumptions. In addition to the two
mentioned above, these can be summarised as: that
the weaknesses of political culture and the failures
of elected institutions in respect of human rights
protection can, at least to some extent, be remedied
through a stronger bill of rights; that fundamental
rights must be strongly constitutionalised and
placed beyond the reach of transient political
majorities; that the courts (ideally an American-
style Supreme Court or a Kelsenian Constitutional
Court??) must have strong powers of constitutional
review including to invalidate primary legislation;
that universal human rights are indivisible and
therefore socioeconomic rights must be afforded
the same level of protection and enforcement as
civil and political rights; and that group rights also
be justiciable.

These perspectives are heavily informed by the
dominant discourse of international human rights
law and comparative experiences of transformative
constitutionalism such as South Africa and India,
as much as by specific challenges in Sri Lanka’s
own less than ideal experience with regard to
human rights protection. And it is no coincidence
that its leading advocates from the 1970s onwards
were educated at American law schools such as
Harvard, Yale, Columbia, and Berkeley, then under
the shadow of the Warren court and the dominant
influence of theorists such as John Rawls, Ronald
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Dworkin and John Hart Ely.” As South Asians,
they were also no doubt inspired by the activism
of the Indian Supreme Court in holding Indira
Gandhi’s emergency abuses to account. This was
a brave new liberal world in comparison to the
tepid instructions of British constitutionalism in
relation to the counter-majoritarian requirement
and the timidity of the Sri Lankan courts against
rampant political institutions. When seen against
spectacular examples of democratic failure
such as the Sinhala Only Act (1956), or the 1972
Constitution under parliamentarism, or the 1982
referendum, the 1983 pogrom, or the Eighteenth
Amendment to the Constitution (2010) under
presidentialism, it is tempting to agree that this set
of propositions contains at least a plausible response
to our constitutional problems. These examples
of mindless majoritarianism have only been
exacerbated by the pervasive growth of the cancer
of corruption in our political life, both of which our
political culture seems powerless to curtail. But
we must ask if at a more rigorous theoretical level,
whether these claims of legal constitutionalism
stand up to scrutiny. The claims as outlined above
are many and so are the counterarguments from
the perspective of political constitutionalism.
Here I only deal with two of the most fundamental
normative claims: the ‘substantive consensus’ on
the ideal society and the ‘superiority’ of the judicial
process as a forum and method of democratic

decision-making.
Substantive Consensus on the Ideal Society

As noted before, legal constitutionalism is premised
on the notion that a rational consensus about the
substantive ideal of a democratic society is not
only desirable but also possible. That possibility is
expressed in the universal values reflected in the
discourse of human rights, which ought to form
the fundamental basis of the constitutional order.
As a leading theorist of political constitutionalism
Richard Bellamy concedes, the “desire to articulate
a coherent and normatively attractive vision of
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a just and well-ordered society is undoubtedly a
noble endeavour” which has “inspired philosophers
and citizens down the ages.”” However, the
fundamental problem with attempting to articulate
the one true ideal for a society is that no one who
has tried it from Plato to Rawls has ever succeeded
in convincing everyone that their position is
universally acceptable. This does not mean that no
theory of justice is true, or that a democracy should
have no constitutional commitments to rights
and justice. What it does mean is “that there are
limitations to our ability to identify a true theory
of rights and equality and so to convince others of
its truth. Such difficulties are likely to be multiplied
several fold when it comes to devising policies
that will promote our favoured ideal of democratic

justice.”?

This difficulty — and modesty of expectation
with regard to realising ideals in the real world -
leads the political constitutionalist to conclude
that in a democratic society, we have legitimate
disagreements about the substantive outcomes that
we seek to achieve. Therefore, even where we can
agree about the existence of specific rights — and this
isbynomeansafrequent occurrenceinademocracy—
rights are better achieved through a political process
of representative democracy which allows for the
full play of these legitimate disagreements and for
reasonable compromises, rather than through a
near-untouchable constitution the interpretation
of which is the preserve of an exclusive priesthood
of judges and lawyers.?® This is why Parliament
—together with other sub-state legislatures if
there is devolution - is the incomparable political
institution in the parliamentary state.

Let me illustrate this with an example I cited above.
It was seen through the PRC process that there is
some widespread support for the expansion of
constitutional rights, while at the same time the
PRC was confronted with views that demanded the
continuation of the Buddhism clause. There is a
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major theoretical inconsistency here to the extent
that this seems to support both a majoritarian
nativist-nationalist as well as an egalitarian human
rights view of the new constitutional order.?” If the
new constitution constitutionalises both views, and
provides a court with the constitutional authority to
definitively settle the ensuing dispute, how likely is
it that a satisfactory answer would be given from a
human rights point of view? If the constitution only
constitutionalises the human rights perspective,
how likely is it that the constitution itself would
be accepted by the majority community? Where
does either of these scenarios leave the legal
constitutionalist project?

The Desirability and Superiority of the Judicial
Process over the Political Process

The closely related second claim made by legal
constitutionalism is as to the general desirability
and indeed the superiority of the judicial process
as a form of democratic decision-making and as
a type of public reason.?® Law is not only separate
from politics, but the latter has potentially alarming
consequences that must be tamed and constrained
by law. As Roberto Unger put it vividly,

“...the ceaseless identification of restraints on
majority rule...as the overriding responsibility
of jurists...in obtaining from judges...the
advances popular politics fail to deliver; in the
abandonment of institutional reconstruction
to rare and magical moments of national
refoundation; in an ideal of deliberative
democracy as most acceptable when closest in
style to a polite conversation among gentlemen

in an eighteenth-century drawing room...”?

The implicit elitism of this approach is the least
of our concerns. The more serious problem is
that a judicial process can never be as legitimate
and as effective as a political process through
institutions

representative in dealing with,
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however imperfectly, the deep social divisions that
democracy regards as legitimate disagreements.
The political constitutionalist view on this is best
stated by Bellamy:

“It is only when the public themselves reason
within a democracy that they can be regarded
as equals and their multifarious rights and
interests accorded equal concern and respect. A
system of ‘one person, one vote’ provides citizens
with roughly equal political resources; deciding
by majority rule treats their views fairly and
impartially; and party competition in elections
and parliament institutionalises a balance
of power that encourages the various sides
to hear and harken to each other; promoting
mutual recognition through the construction
of compromises. According to this political
conception, the democratic process is the
constitution. It is both constitutional, offering
a due process, and constitutive, able to reform
itself.”30

There are two points worthy of stress here. The
first is the procedural vision of democracy that is
at the heart of political constitutionalism that is
also characterised by modesty of ambition as to
outcomes and a certain realism with regard to how
both rights and government work in practice. The
main purpose of a democratic constitution in this
view is to provide the institutions and procedures
through which citizens “decide their common affairs
and settle their disputes”.’! Such a constitution
therefore seeks a constitutional balance between
the bill of rights and the courts on the one hand,
and on the other, those provisions that set out the
structure of government, the relationship between
the three organs, and the electoral system.*

The second point is a partial concession: Bellamy,

Tomkins, and others like them make amply
clear that they have in contemplation mature

democracies like the UK which have evolved
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their democratic practices over many centuries.
It is easier in these societies to make the political
constitutionalist argument, because Parliament
much more than the courts has so often been the
agent of political progress and constitutional
the
criticisms I have just articulated based on their

development.®® Nonetheless, theoretical
work against an exclusively legal constitutionalist
approach to constitution-making remain entirely
valid. The problem of political culture that legal
constitutionalists seek to address through the
shortcut of constitutional review is unlikely to
succeed in the presence of an unreformed political
culture. A political culture that disrespects and
violates liberal-constitutional values is unlikely
to be chastened by judicial strictures or by written
constitutions. It can only be reformed from within,

and would take much time.

But what seems, to the legal constitutionalist,
the
constitutionalists to place more responsibility on

counterintuitive  proposal of political
politicians to behave better (i.e., constitutionally
and accountably) is what is more likely to
succeed. This is not merely the cynical application
of the adage that an old poacher is the best
gamekeeper. It represents, in fact, the fundamental
empowerment of citizens through placing on
them the responsibility for improving the quality
of democratic self-government. It is not as if we
are without any precedent for democratic change
through the political process. Sri Lanka is Asia’s
oldest electoral democracy; it was the first in
the post-colonial world to manage a change of
government through the electoral process in 1956.
That election perhaps exemplifies our dilemma with
political constitutionalism: from what had been
the exclusive activity of a rich elite, that election
marked the broadening and deepening of political
participation and democracy, but of course it also
signalled the deep ethnic division the legacy of
which we have yet to resolve today. But at the same
time, this is also an electorate that has voted for
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progressive change, for example, in the elections of
1994 and most recently in 2015 twice. Even at the
height of repressive regimes, there have been things
that autocratic governments have felt unable to do,
and this has been largely determined by a political
calculation as to what they can get away with rather
than any fear of the judiciary or the law.

Moreover, our Supreme Court has enjoyed an
explicit set of constitutional jurisdictions since 1978
and the record of its exercise of those powers is at
best mixed.>* To give only one of the more infamous
examples under the 1978 Constitution, that such a
deleterious measure as the Eighteenth Amendment
passed constitutional muster in the Supreme Court>
does not seem to me to inspire the sort of faith and
confidence that legal constitutionalists place in the
judicial institution, and even they are critical of the
diffident and unimaginative manner in which the
Supreme Court used its constitutional jurisdiction
under the independence constitution.

In a place like Sri Lanka, then, historical experience
and current challenges require a more nuanced
response that looks to striking an appropriate
balance between the best features of legal and
political constitutionalism, rather than putting all
our eggs in either basket.

Ideals Tempered by Reality: The Appropriate

Balance between Legal and Political

Constitutionalism in Sri Lanka

The preceding discussion establishes, I hope, the
argument that the shift from presidentialism to a
parliamentary state brings with it commitments to
particular forms of accountability, specifically an
emphasis on political forms of accountability albeit
without losing sight of important legal controls. It
has been my view that the Sri Lankan debate has
been dominated by a focus on legal accountability
to the exclusion of the political dimension. I have
tried to show that the exclusive emphasis on legal
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constitutionalism can be misplaced, especially
where undertaken without adequate attention
to its inherent theoretical weaknesses as well as
the inadequacy of its empirical assumptions. At
the same time, I have accepted that, unlike in the
mature Westminster-style democracies, we would
in Sri Lanka need a greater measure of legal-
constitutional controls on the political process.
If this analysis is accepted then it would seem the
following propositions must inform constitutional

design as we transition to a parliamentary state:

1. The only type of rights that are appropriate
for constitutional protection are the negative
rights reflected in civil and political liberties.
These serve to define the relationship between
citizens and the state, and to protect an
essential sphere of private autonomy from
excessive governmental action.’” There is
widespread consensus about them in society,
derived from society’s long experience of them
from the nineteenth century under British
colonial rule. Likewise, confining the courts’
constitutional jurisdiction to these rights
protects the judiciary’s legitimacy, impartiality,
and independence by not politicising it
through involvement in the controversies of
adjudicating on positive rights.

2. The expansion of the constitutional bill
of rights to include socioeconomic rights
engenders unrealistic expectations, they are
often unaffordable in a developing society, they
involve policy decisions by unelected judges,
and they assume social consensus on deep
moral and political choices that is very often
non-existent. It is accordingly inappropriate
to place them above political negotiation
and compromise through representative
institutions, by constitutionalising their

content and judicialising decisions over them.

3. In relation to the design of the relationship
between the three organs of the state, a
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parliamentary state in Sri Lankan demands
a dialogic approach that balances the best
features of legal and political constitutionalism
rather than privilege one over the other. Dialogic
constitutionalism brings the three branches
into a principled constitutional conversation
with each other, so that they are encouraged
to work in cooperation to further the agreed
political goods and goals enshrined in the
constitution, and those other changing public
sentiments and demands that are reflected in
the legislature through elected representatives.
Dialogic constitutionalism gives appropriate
weight to the role, function, nature, and
normative expectations of each branch; it
does not assume that a constitution can or
should reflect a permanent social consensus
on the good life or that judges are superior to
legislators in reasoning through to acceptable

compromises on these issues.

The dialogic design of institutions avoids
the pitfalls of the inherent teleology of legal
constitutionalism, straightjacketed by the
constitutionalised telos of human rights.®
In both forcing institutions to work together
in the realisation of the common good rather
than affording one or the other supremacy,
and in accepting the reality of legitimate
disagreement in a democratic society, it has
the capacity to address both the democratic
deficit of judicial supremacy as well as the
discipline deficit of legislative supremacy.
This is the ethos of the emergent, modern,
constitutional-parliamentary state throughout

the Commonwealth.

Institutionally, the constitution of a
parliamentary state must provide for pre-
enactment political review of legislation
(although pre-enactment judicial review is
not necessarily excluded), and weak-form

constitutional review.*® Mechanisms in the
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first category include requiring public bills
to be accompanied by ministerial statements
of constitutionality, and/or Speaker’s and

Provincial Council Chairs’

constitutionality, as part of the legislative
process; and for the provision of strong human
rights and constitutional scrutiny through
legislative committee systems.®* Weak-form
constitutionalism means that the courts will
be able to judicially review all executive and
administrative action, policy, conduct, and
subordinate legislation, but they will not be
empowered to strike down primary legislation.

certificates of

Instead, they can be empowered with a rule of
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Vanishing Victims, Eroding Expectations:
The Office of Missing Persons Bill

DEANNE UYANGODA

Post war Sri Lanka today finds itself at a
crossroad where it must decide its future. The
ongoing process of constitutional reform is

a result of this effort. In order to truly move
forward however, Sri Lanka’s peoples must not
only secure their future, but also face their
past. The Office of the Missing Persons Bill

is an attempt to do so. The Bill confronts the
long time scourge of disappearances that Sri
Lanka has struggled with all throughout its
war and post war period. In this article Deanne
Uyangoda presents a critique of the Bill,
primarily from the point of view of how far the
Bill fulfills — and fails to fulfill - expectations
of victims and their families. This analysis is
of the bill and not of the final Act that passed.

Deanne Uyangoda is an Attorney-at-Law
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n 18" May 2009, Saraswathie’s daughter, son-
Oin—law and three grandchildren aged three,
five, and eight, were taken away in military buses
from Mullivaikkal along with at least a hundred
other LTTE surrendees and their families. Minutes
before the bus left, Saraswathie’s daughter tried to
push her three year old son out of the bus to safety,
but the military forced the child back in. The family
had entered government-controlled territory earlier
that day and Saraswathie’s son-in-law, a mid-level
LTTE cadre, surrendered to the military with his
family in response to the promise of amnesty.

Saraswathie has not seen or heard from her family
ever since. There is also no trace of the other
hundred or so surrendees who were taken away by
the military on the final day of the war. Since then,
Sarawaswathie has filed numerous complaints
with national and international bodies. In 2009
she filed a complaint with the local police. She has
also filed a Habeas Corpus Application which is still
pending before the High Court, complained to the
International Committee of the Red Cross (ICRC) and
the UN Working Group on Enforced Disappearances
and many national and international commissions
of inquiry. None of these complaints have given her
the redress she seeks -at a minimum, information
of the fate and whereabouts of her family and

accountability for those responsible.

In 2011, I met Suba, a single mother and the wife
of a disappeared fisherman living in Mannar. Her
husband was taken away by unidentified men
believed to be Navy officers in 2008, and has not
been seen or heard from since. In 2010, an ex-
detainee who had been released from a secret

detention center informed Suba that her husband
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had been detained with him at the same location
but that he was unwilling to come forward due to
the fear of reprisal. During our meeting, Suba spoke
of her attempts to find her husband, which included
numerous complaints to the local police, and other
national and international bodies and the endless
traveling from one army camp and detention center
to another. She spoke of the sexual abuse and
harassment she suffered at the hands of the military
while trying to locate her husband but also the
challenges of surviving as a single female-headed
household in a militarized environment.

The names of the two women above have been
changed to protect their privacy, but their stories are
not exceptional. One thing they all have in common
is the lack of redress. None of the complaints and
representations they have made over the past
several years, often out of desperation rather than
any real hope, have resulted in the return of their
loved ones nor secured for them information, let
alone the truth, regarding the fate or whereabouts of
those disappeared. This record speaks badly of how
we as a country have dealt with victims and their
families, during and in the immediate aftermath of
the war, but sadly also in the past one and half years,
following the change of Government.

The setting up of the Office of Missing Persons
(OMP), by the Government - the first among at
least four transitional justice mechanisms to
be established - and the ratification of the UN
Convention against Disappearances are steps in
the right direction. The political will to address the
past as a nation is now evident whereas previously
it was non-existent. In the past few months alone,
relatives of the disappeared have begun speaking
openly (with less fear of reprisal) about the loss of
their loved ones, and demand truth and justice from
the State in public forums.

But good intentions and piecemeal initiatives aside,
the proposed OMP has the challenge of delivering
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on its promises of providing families with the truth
about the fate or whereabouts of missing persons
and the circumstances of their disappearance
without further delay, and enabling rather than
hindering the rights of families to other forms of
redress, particularly justice and accountability. It is
also battling a crisis of confidence among affected
persons and civil society, partly a problem of its own
making (in terms of process and transparency) but
also an inherited malaise stemming from the utter

failure of previous mechanisms.

This article will analyze aspects of the proposed
OMP Bill, for what it practically offers relatives such
as Suba and Saraswathie following the setting up
of the Office and some of the key concerns of the

families, as articulated over the past several years.

the Demand
and the Purpose of

A Role for the Families:
for Representation

‘Consultation’

The process to set-up the OMP has been deeply
flawed in that it has lacked transparency and
adequate consultation with affected persons and
civil society from the outset. The outline for the
OMP was presented to select civil society members
and later to around 60 relatives of the disappeared
at a time when the Consultation Task Force on
Transitional Justice Mechanisms, set up precisely
for the purpose of seeking the views of the public
and especially victim-survivors on all the four
mechanisms, was still ironing out the preliminary
details of its zonal task forces.

Bearing in mind the practical demands by families,
the need for consultation must be balanced and
understood in light of the need for speedy redress.
Frustration at the failure to set in place the
promised transitional justice mechanisms and fulfill
the commitments made under the 2015 UN Human
Rights Council Resolution on Sri Lanka must be
balanced against complaints that the process
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underlying the establishment of the OMP, the first
mechanism to see the light of day, has been rushed
and failed to consult those most affected.

Reconciling these apparently conflicting interests
require us to think of consultation not as part of a
checklist of transitional justice good governance,
but as something that is meaningful to the end
objective of, i.e. addressing the relatives’ need for
truth and justice and other forms of redress for
all victims. In May 2016, the Government held a
briefing for a few families of the disappeared, on
the OMP at the foreign ministry. A day prior to the
government briefing, civil society groups organized
a preparatory meeting in Colombo with families of
the disappeared to clarify their demands. In addition
to truth and justice, the families consistently
demanded a need for them to be represented on the
OMP.

Fulfilling this demand requires a broader, more
long-term and meaningful engagement with
families, including but not limited to setting up
the OMP itself. Such engagement must include
active participation of victim’s families and
their representatives in the working of the OMP
including on among the 7 member high office
holders. Once the OMP is operationalized, there
must be a mechanism for families to communicate
their concerns on the practical working of the
OMP and for these concerns to be considered and
internalized. Especially on the tracing function, and
the investigators used, family members’ views must
be checked periodically in order to ensure that OMP
is delivering, not only on the mandate of its office,
but also the related promises built in a transitional

justice process.

It is a grave mistake to dismiss victims and family
members, as being incapable of providing input
into this ‘technical exercise’ on account of their lack
of knowledge or a heightened level of emotional
involvement that would compromise their ability to
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effectively engage. Arguably, victims and families
may not have specific input on, for example,
whether or not foreign experts should be involved
in certain technical aspects of the OMP, but they
bring what none of us can to the table — years of
experience in engaging state mechanisms in a
hostile and challenging environment on the issue of

disappearances.

The need for representation must be considered
against the repeated disappointment of victims
and their families by the failure of state agencies to
provide truth and justice to these families. While the
OMP is a step in the right direction, there have been
other mechanisms before this with the power to
provide redress, which have been unable/unwilling
to do so. From the point of a first information report
or police complaint, to the more limited instances
where courts have been moved in habeas corpus
cases, state structures with the power to provide
answers have consistently delayed and/or refused
to provide one. Families care little for the good
intentions of the members of this government or
the informal working group that was responsible
for drafting the OMP Bill. Their response to the
establishment of the OMP is influenced by their
painful history of engaging with the state.

The only way to ensure confidence amongst
victims and families - and thus the legitimacy
of the OMP - is through representation. A purely
state led top-down initiative, is alienating, and
distressingly reminiscent of the failure of previous
state/government initiatives to inspire confidence
amongst families of the disappeared. The very
name-‘office of missing persons’ and the refusal to
respond to demands by families to include the term
‘disappeared’ in the title of the office, is a reflection
of the battle for recognition and representation by
families from the outset.

Representation, or the lack thereof, must also be
viewed not only from the prism of what victims and
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families have to offer, but also from the perspective
of citizen-state relations. This is crucial at a time
when the country is undergoing an attempt to
transform aspects of the conflict, but crucially,
methods of governance. A high-handed approach
to victims would undermine the essence of the
democratic politics that was promised or at least
wished for following the political transformation in

January 2015.

The Right to Truth: Tracing the Fate/
Whereabouts of the Disappeared

The primary purpose of the OMP is to provide
families with the truth regarding the fate or
whereabouts of the disappeared or missing person.

The OMP has no prosecutorial powers or functions
and only a flimsy link with any relevant justice or
accountability mechanism, as will be discussed
further below. Therefore for Suba or Saraswathie,
the OMP offers mainly the opportunity to learn the
truth about what happened to their family members
who were disappeared, their fate and whereabouts
(subject to certain limitations set out below) and the

circumstances of their disappearance.

Complaints procedure: The procedure of the OMP
can be triggered by a fresh complaint but can also
be on the basis of previous complaints to national
commissions of inquiry (vide Clause 12 (a) and (b)
of the Bill). The recognition of past commissions
of inquiry is a welcome move. However it may be
improved significantly by also taking into account
complaints made to other bodies and organizations
the
commission, redress in Court by way of Habeas

including the police, National Human

Corpus applications and potentially, even the ICRC.
Powers of Investigation: In tracing a missing or
disappeared person, the OMP enjoys wide powers,

provided for under Clause 12(c)-(g) of the OMP
Bill,including the power to take oral or written
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testimony of persons, to summon persons to be
present before the OMP, to admit material that
would be inadmissible as evidence under the
Evidence Ordinance before a Court of Law, to require
assistance and cooperation from any state authority
including to provide information and documents
available to the authority notwithstanding the
provision of any other law and conduct search and
seizure of any suspected place of detention with or
without a court warrant.

Confidentiality Procedure: In terms of Clause
12(c)(iv) &(v), the OMP has the power to accept
information on the basis of confidentiality. This
confidentiality will extend even in cases where
there is material to suggest that a crime has been
committed and the case is referred for prosecution.
It would apply to all witnesses who seek the cover of
confidentiality including perpetrator witnesses.

The purported justification for keeping the
confidentiality procedure, despite calls for its
removal by civil society groups, is that it would
serve as an incentive for more people to come
forward with information thereby facilitating the
families’ right to truth. This logic is at best untested
and it remains to be seen whether, without the stick
of prosecution hanging over their heads, persons
would come forward in response to the promise of
confidentiality.

As clauses 12(c) (iv) and (v) stand, they are vague in
terms of the scope and ambit of operation. The Bill
must provide clear guidelines and limitations to the
operation of the confidentiality clause, if it chooses
to retain the procedure.

Right to Truth: Full Disclosure of Information
and Findings to Families

The entire purpose of the OMP is to provide

family members with the truth regarding the fate,
whereabouts and circumstances of disappearance of
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the disappeared person. It is therefore of outmost
importance that all available information be
provided to families. Any limitations on the right
of families to access all information relating to
the disappearance must be clearly set out in the
law, including guidelines on how such limitations
operate and in every such case, reasons must be
provided to the family for why such information is

not forthcoming.

Clause 13(b) and (c) provide that family members
shall be provided certain information as to the
whereabouts of the missing person (13(b)) and the
status of the ongoing investigation (13(c)) while
the investigation is ongoing. Such updates on the
status of the investigation and any information
uncovered regarding the fate/whereabouts of the
missing person are vital, given the fact that most
families have waited upwards of 6 years for any
information on their loved ones. Many of them are
not accustomed to receiving any response to their
complaints from state authorities.

There are however, several problems with the
procedure set out under Clauses 13(b) and (c) above,
linked mainly to the level of discretion vested in the
OMP.

Firstly, there is no duty to provide regular updates
under Clause 13(c). A better approach would have
been to mandate that the OMP provide updates to
families every 6 months and provides reasons where
no progress is made. Its also important, especially
where the OMP takes cognizance of complaints
made to former Commissions of Inquiry (COIs) that
family members be given a start date — a date on
which the OMP takes up investigations on their
complaint. At present, Suba and Saraswathie, both
of whom have made submissions to COIs, will
not even know whether their case has been taken
up and investigations commenced by the OMP.
There is also no way to predict or hold the OMP
accountable to provide information or updates on
the investigations to them.
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Communication and outreach is a huge task, given
the number of complaints the OMP will be dealing
with. The best approach would be to appoint a
dedicated unit of professionals who are sensitized
to the needs of families to carry out this function.

Secondly, there is concern regarding the level
of discretion vested in the OMP regarding what
information to provide and whether to provide any
information at all. According to Clause 13(c) the
OMP may refrain from providing information if
it considers that it would hinder the investigation
or not be in the interests of the missing person.
This limitation is vague and unclear as to how this
discretion will be exercised. At the very minimum,
there must be a duty to provide reasons to family

members where information is withheld.

Clause 13(b) provides that information as to the
whereabouts of the person, where the person is
found alive, can only be disclosed with the consent
of the missing person. This limitation applies even
at the conclusion of an investigation except that
under Clause 13(d) family members will at least be
provided information regarding the circumstances
of the disappearance.

It is imperative that families are able to verify that
a person is in fact alive; are capable of making free
and independent decisions; and that they are not
being held in detention or under any form of duress.
An individual’s right to privacy, especially where
they do not wish to be reconnected with their family,
is not in doubt. However, this must be balanced
against the rights of families to know the truth and
to ensure that the person is in fact alive and well.

The significance of this clause and the concern it
has caused families can only be understood in the
context that the Sri Lankan state’s stock response
to allegations of enforced disappearances, has been
to allege that the missing/disappeared person has
sought asylum abroad or is living elsewhere in Sri
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Lanka and does not want to contact his family.
This was the state’s response to the disappearance
of journalist Prageeth Ekneligoda and human
rights defender Pattani Razeek. The latter’s body
was found over a year after his disappearance and
investigations into the disappearance of Prageeth,
indicate state culpability in his disappearance.

If the OMP is to fulfill its mandate to provide the
truth to families of the disappeared, the families’
right to know must be fully respected. Full disclosure
must be the norm and any deviation should be
subject to strict guidelines and the reasons for
failing to provide information must be given to

family members.

Right to Justice - Facilitating or Obstructing
Prosecutions

Under the scheme of the proposed Bill, the mandate
of the OMP does not include criminal investigations
and/or prosecutions. This task has been reserved
to the office of the special prosecutor, a further
transitional justice mechanism contemplated by this
Government in fulfillment of commitments made
under the UN Human Rights Council Resolution
on Sri Lanka. A complaint made to the OMP does
not preclude it being considered by the office of the

special prosecutor or any other relevant authority.

Although the bill makes every effort to distance
the OMP from the task of prosecutions, in practice
there is a clear link between the OMP and criminal
investigations and prosecutions. Depending on
how it handles the evidence and material made
available to it or uncovered in the course of its
tracing inquiries, the OMP will pay a crucial role
in facilitating or hindering prosecutions and the
victims right to justice.

Firstly, the OMP has the power to receive witness

statements on the basis of confidentiality. As

aforesaid, the aim is to provide an incentive for more
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persons to come forward with information, without
risk of reprisals, but - crucially - also without risk
of prosecution. Even in the case of non-perpetrator
witnesses, where information is passed on the basis
of confidentiality, the identity of the witness cannot
be revealed to the prosecutor’s office (without

consent), even where there is evidence of a crime.

Further, where in its discretion, the OMP decides
that there is evidence of a crime, the office is only
mandated to share minimum information with the
prosecutor’s office. Clause 12(i) provides that the
OMP shall provide information relating to the civil
status of the victim and the places or locations where
he or she was last seen. In the course of its tracing
inquiry the OMP is bound to unearth a large amount
of evidence and background information that could
be of use to prosecutors, not only in seeking justice
inanindividual case but also in establishing patterns
of conduct which are crucial for accountability. The
language of the proposed law should be amended
to provide for the fullest disclosure and sharing of
information with the prosecutor’s office, subject to
the confidentiality procedure.

There is also serious concern that in the course of
its own inquiry the OMP may tamper with or render
inadmissible crucial evidence for prosecutions. Since
the OMP will not engage in criminal investigations
and the office of the special prosecutor has yet to
be set up, it is unlikely that inquiries by the OMP
will happen alongside criminal investigations.
This raises concern regarding the proper handling
of evidence. Not enough safeguards are in place to
ensure the proper handling of evidence to ensure
that it does not compromise prosecutions, forcing
families to make an impossible choice between
truth and justice.
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Time Frame: How Long Will it Take for the OMP
to Deliver?

At present no one can predict how long it will take
for individual cases to be resolved by the OMP. The
proviso to Clause 12(b) provides that the OMP may
give priority to recent incidents of disappearances,
incidents on which substantial evidence is available,
and incidents which are in the opinion of the OMP
of public importance.

It has been over seven and eight years respectively
since Saraswathie and Suba lodged the first
complaint regarding the disappearance of their
family members. Successive complaints and
submissions since then have failed to yield results.
Under the proposed Bill, Saraswathie, whose case
took place in 2009, is fairly high profile and includes
hundreds of eye witnesses to the incident is likely to

obtain redress, earlier than Suba’s complaint.

On the one hand, families are frustrated about the
lack of progress in individual cases and also cynical
about what form of relief the OMP will provide
families. On the other, this Government has been in
anincredible rush to pass the OMP Bill in parliament,
even compromising its own consultation process in
order to do so.

This urgency would only make sense if it were driven
by a desire to provide speedy redress to families.
Other doomsday theories of the precarious nature
of the national government and the impending
return of the previous regime to power don’t seem
to hold much water. If in fact the latter were true,
passing the OMP Bill would hardly be at the top of
this Government’s order paper.

Despite the urgency, the OMP Bill does not contain
any provision as to when the law will come into
effect. In terms of Clause 1(2) the law will come
into effect on a date set by the Minister. This is in
contrast to the recently passed Right to Information
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Act (RTI Act), which is set to come into effect within
6 months of being passed by Parliament. Unlike
the OMP which has been described by the present
Government as ‘low hanging fruit’, and involves a
group of relatives desperate for implementation,
RTI is a relatively new concept to Sri Lanka, the
benefits of which are yet to be fully understood
by the populace and therefore perhaps, carries a
different degree of urgency for implementation
than the OMP.

Setting a start date for the coming into operation
of the OMP, would be a more consistent approach,
and signal a genuine intention to provide relief
to families as quickly as possible. Any such
start date must, however, take into account the
need for consultation and the need to pass laws
criminalizing disappearances and granting legal
status/recognition to certificates of absence.

Facilitating Certificates of Absence

One of the functions of the OMP is to facilitate the
issue of Certificates of Absence (CoA) to families
of the disappeared. Clause 13(1)(a)(i) provides that
pending an ongoing investigation, where the OMP
has sufficient material to suggest that the person
to whom the complaint relates is a missing person,
the OMP may issue an interim report on the status
of the missing person to enable a CoA to be issued
by the registrar general. At the end of the inquiry/
investigation the OMP shall issue a final report,
confirming or amending the finding of the interim
report as to the status of the missing person.

The issue of CoA to families is contingent on the
passing of a new law to amend the Registration of
Deaths (temporary provisions) Act No.19, 2010.
At present, the law provides only for the issue of
death certificates for missing persons. Families have
been pressured to obtain death certificates in order
to overcome practical difficulties in dealing with
the disappeared persons property, guardianship
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of children and to access certain welfare benefits.
While responding to the specific problems faced by
families, the issue of death certificates denies the
victims and families’ broader rights to truth and

justice.

Certificates of Absence are a more victim friendly
approach towards resolving some of the practical
difficulties faced by families while holding the state
accountable for truth, justice, and reparations at a

minimum.
Reparations - Right to Economic Justice

The OMP does not make provision for reparations
or even interim reparations to families of the
disappeared. Clause 13(1)(f) provides that the OMP
shall be charged with the function of recommending
“that the relevant authority grant reparations to
missing persons and/or relatives of missing persons,
including but not limited to compensation...”

The above provision indicates that reparations
will not be handled by the OMP. The Government
working group, in a briefing on the OMP to some
civil society members stated that reparations are
meant to be handled by a separate office, whenever
it is set up. This is problematic since there is no
timeline for the setting up of such an authority and
it ignores the needs of families of the disappeared
for even interim reparations to be granted by the
OMP at a minimum.

Most families of the disappeared have lost a bread
winner or a key contributor to the family income.
Women have been forced to balance livelihood
needs, and the duty to care for children and
dependents while searching for their loved ones.
The very act of complaining to state and non-
state bodies, and traveling to various detention
centers and army camps is itself a huge drain on
their resources. It is imperative that the OMP not
only acknowledge but also take immediate steps
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to provide, at the very least, some form of interim
reparations to families - relief which is already
long overdue. Families should not have to wait
until another office is set up for this purpose in the
indeterminate future. Any monies paid out in the
interim, may be set off against the final amount
determined as due by the office of reparations.

Conclusion

The OMP Bill is a definite step in the right direction
and the first expression of political will to tackle
the issue of disappearances and provide relief to
families. What is unclear is how and to what extent
families will be treated and included in the process;
what relief they will eventually receive; and how
much time it will take. A benevolent but top-down
approach to families and victims is unlikely to set
the correct tone for future engagement. To succeed,
the OMP must function within the context of a
broader project of reconciliation and transitional
justice, which necessarily requires linkages with
other mechanisms and/or existing state structures

as well as with families of victims.
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Report of the Public Representations Committee on

Constitutional Reforms:

Summary of Submissions and Recommendations on Socio-Economic Rights

Introduction

he report of the Public Representations
TCommittee on Constitutional Reforms (PRCCR),
handed over to the Prime Minister in late May 2016,
covers a number of themes and issues. The report
draws on over 3600 written and oral submissions
made at public sittings or through other means from
across the country. This document summarizes the
discussion on submissions and the recommendations
pertinent to social and economic justice and rights
contained in different chapters of the report of the
PRCCR.
1. Socio-Economic Justice and Directive
Principles (Chapter 11, Pg. 82-90)

The report of the PRCCR proposes that state policy
be guided by the following Directive Principles:

e The state must pledge to ensure an adequate
standard of living, a continuous and sustainable
improvement of living conditions, and inclusive,
integrated and sustainable development. This, the
PRCCR recommends, must be underpinned by the
pursuit of a just social order in which the means of
production, distribution and exchange are fairly
distributed among the State, the cooperative, and
private enterprises.

e The State shall eliminate economic and social

privilege, disparity, and exploitation; and
the economic system should not result in the
concentration of wealth and the means of

production to the common detriment.
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The state shall ensure social security and welfare;
maintain free education and healthcare; and
include public transport as a public service.
Privatisation or sale of assets cannot take place
without Parliamentary approval.

The state shall ensure that development does not
result in environmental and social harm and in
undermining the rights of people including rights
to land, due process, compensation, and integrity

of the natural environment.

The shall the

manufacturing economy as well as agriculture.

state prioritise national

The state shall recognize the Cooperative System
as an alternative to Market and State.

The state shall protect all labour rights and secure
an adequate livelihood for all citizens. The state
shall also ensure a guaranteed minimum wage
and equal wage for equal work for both men and

women.

The state shall ensure it safeguards the rights
of all vulnerable and marginalized groups and
ensure non-discrimination in all respects.

The state shall ensure that all economic treaties,
agreements and covenants proceed through a
mandatory process that involves the parliament
prior to ratification.

Vol 27 | No 339 | July 2016 | (RN



MISCELLANY

2. Socio-Economic Justice and the Bill of Rights
or Fundamental Rights (Chapter 12, Pg. 91-
128):

The PRCCR report proposes that a number of
specific and broad social and economic justice
rights be granted the status of Fundamental Rights,

including:

» Equality and non-discrimination, including the
need for specific measures necessary to redress
past marginalisation and discrimination of
specific groups.

« Right to health.

» Right to food, water and social security.

» Right to education.

« Right to safe and just conditions of work, collective
bargaining, and free choice of occupation.

e Right to land, freedom from forced evictions
and displacement, and the right to judicially

supervised compensation when land is acquired.
» Equality of opportunity in public employment.
» Access to information and justice.

» Right to sustainable development and the well-
being of individuals and groups.

3. Provisions Relating to Public Finance
Affecting Socio-Economic Justice and
Development (Chapter 16, Pg. 176-186)

Several recommendations in this section of the
PRCCR report are pertinent to various dimensions
of socio-economic justice and distribution of

national wealth and development. These include:
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« AFinance Commission appointed by the President

on the recommendation of the Constitutional
Council that will determine the allocation of
funds to be distributed across Provincial Councils
and submitted to Parliament.

Provincial Councils (PCs) and the Local
Government (LGs) guaranteed a minimum share
of 25% of state revenue. The proposed ratio is
18% for PCs and 7% for LGs. The report also notes
that some members of the PRCCR proposed a
minimum allocation to the PCs to be 40% of the
State revenue (30% to the PCs and 10% for LGs).

Establishment of Internal Audit Divisions
with Provincial Councils that are free from
the interference of the Governor and the Chief
Secretary of the respective province.

Eradication of the President’s power to remove the
Auditor General and creation of an Independent

Audit Commission appointed by the President
on the recommendation of the Constitutional

Council.

Mandate a committee comprising of the Auditor
General and Members of Parliament to monitor
the disbursement of funds by Secretaries to
Ministries, Department Heads, and Heads of
Corporations.

Vest the Auditor General with powers to take
action against public officers involved in the
misappropriation of public funds or report to the
Attorney General to prosecute them.

A mandatory requirement for Ministers to
submit to the Auditor General a white paper on
programmes utilising public funds. This should
also be available for public appraisal.

Strengthen existing mechanisms to eradicate
bribery and corruption as well as enact laws
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PRCCR REPORT SUMMARIES

enabling the Committee on Public Enterprises
(COPE) to monitor companies in which monies
from the Provident Fund and the Employees Trust
Fund are invested.

Environment and Development
(Chapter 19, Pg. 195-203)

In this chapter the PRCCR makes the following

recommendations:

Land, environment, and development be included
in the Fundamental Rights chapter and separate
chapters be devoted to each of them detailing
how they will be operationalized. These chapters
should include provisions to ensure:

- Sustainable use and participatory
management of land and natural resources
- Equitable sharing of benefits from use of

natural resources

- Legal protection and monitoring mechanisms
to safeguard the environment as well as rights
of local communities and individuals.

Establish mechanisms to prevent development-

related displacement and ensure a commitment

to sustainable, equitable and socially just socio-
economic development solutions for the country.

Establishment of a Commission to address

people’s grievances in connection with economic

development projects.
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Report of the Public Representations
Committee on Constitutional Reforms:
Summary of Submissions and Recommendations on

Women’s Rights

Introduction

The report of the Public Representations

Committee on Constitutional  Reforms
(PRCCR), handed over to the Prime Minister in
late May 2016, covers several themes and issues.
The report draws on over 3600 written and oral
submissions made at public sittings or through
other means from across the country. This document
summarises the discussion on submissions and the
recommendations pertinent to women’s rights and
gender contained in the report of the PRCCR. In
doing so it draws attention, in summary, to different
parts of the PRCCR report that contain references or

are pertinent to women’s rights, gender or sexuality.

1. Women'’s Representation in Different Tiers of
Government (Chapter 7, Pg. 38-39) and Local
Government (Chapter 10, Pg. 76-78)

The PRCCR report notes that a number of
submissions called for greater inclusion and
representation of marginalized and excluded groups
and communities, such as Up-Country Tamils,
Adivasi communities, women, local minorities,
youth and low caste groups, in local government
including through special measures such as quotas.

The report recommends that the roles, powers, and
functions of local government to be expanded and
empowered to make them effective, inclusive and
democratic institutions with greater participation
of marginalized interest communities and groups

(including women).
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2. Women’s Representation in Power Sharing at
the Centre (Chapter 8, Pg. 42-57)

The PRCCR report calls for a second chamber of
Parliament. Taking note of submissions calling for
equitable representation for women who have been
historically under-represented in the first chamber,
the report proposes that not less than one-third of
members of the second chamber be women.

3. Women’s Rights in Directive Principles of
State Policy (Chapter 11, Pg. 83-88)

A number of the Directive Principles proposed by
the PRCCR are directly pertinent to safeguarding
women’s rights. These include the following:

e No person or group shall be discriminated
against on the basis of race, ethnicity, caste,
class, religion, language, belief, gender, sexual or
gender orientation and identities, marital status,
mental or physical disability, political opinion or
affiliations, occupation, past conduct including

the State,

conviction for grave offences. It should be the

insurrection against excluding
responsibility of the State to accord due protection
to all vulnerable groups including persons with

diverse sexual and gender orientations.

» The State shall ably assist its citizens to secure
an adequate livelihood ensuring a guaranteed
minimum and equal wage for equal work for both

men and women.

e The State shall ensure that all forms of
punishment should be reformative and shall be
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proportionate to the offence, except in the case
of grave crimes and especially those committed
against women, children and those with physical
and mental disabilities.

« The State shall recognize and act in accordance
with its international treaty commitments in
economic, social, cultural, civil and political
rights, in particular the human rights of women,
children and people with disabilities.

4. Women, Sexual Orientation and Gender
Identity in the Bill of Rights/Fundamental
Rights (Chapter 12, Pg. 91-126)

The PRCCR report notes that several submissions
made by citizens’ groups called for broadening
of Fundamental Rights to protect the rights of
groups vulnerable to exclusion and discrimination.
It also echoes concerns in submissions regarding
individual freedoms being at risk of infringement
by dominant groups and their ideologies through
coercion and imposition of authority especially in
the cultural sphere that particularly affects women,
minor ethnic groups and indigenous peoples’

groups.

The PRCCR report proposes the recognition of a
number of Fundamental Rights that directly or
indirectly have a bearing on safeguarding rights of
women as well as rights to sexual orientation and

gender identity.

4.1 Right to Equality

This includes a number of specific and general
recommendations:

e A prohibition on discrimination of persons or
groups on the grounds of race, religion, caste,
marital status, maternity, age, language, mental
or physical disability, pregnancy, civil status,
widowhood, social origin, sexual orientation, or

sexual and gender identities.
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* A recognition of past marginalization and
discrimination in response to which the State
shall undertake specific measures necessary
to achieve equality for marginalized and

discriminated groups such as women, people

with disabilities, the poor, illiterate and members
of oppressed caste groups or any other specially

identified group.

e A prohibition on laws, cultures, customs, or
traditions that are against the dignity, welfare, or
interest of women or those that undermine their
status.

» Recognition of equal rights to men and women
and the extension of this equality, both in law
and in practice, to include the family, education,
health, shelter, ownership of property, livelihoods,
employment and the workplace as well as political

representation.

o Revision of current Article 16 as it enables

the continuation of discriminatory laws
that contravene principles of equality in the
Constitution. The PRCCR calls for a Commission
that would recommend revisions to personal laws

based on wide-ranging consultations.
4.2 Right to Privacy and Family Life

The report recommends the recognition of the
right all persons of full age, without any limitation
due to race, nationality or religion, gender identity
or gender and sexual orientation, to marry and
to found a family with equal rights to and within
marriage and its dissolution.

4.3 Citizenship
The report recommends that there should be no
discrimination in citizenship status on the grounds

ofrace, religion, caste, marital status, maternity, age,
language, mental or physical disability, pregnancy,
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civil status, widowhood, sexual orientation, or

sexual and gender identities.

4.4 Rights of People with Diverse Sexual and
Gender Identities

The report calls for the explicit recognition of
rights of LGBTIQ persons to equality, dignity and
nondiscrimination and the specific inclusion of
‘sexual and gender orientation’ as ground for non-
discrimination. In addition, the report stresses on

the recognition of the following specific rights:

- freedom from torture,

- fair trial,

- privacy,

- freedom of expression and association,
- education,

- employment,

- and social security.

The PRCCR also calls for the repeal of Articles
363 and 365A of the Penal Code and the Vagrants
Ordinance.

4.5 Women’s Rights

The report makes the following recommendations
in terms of recognising the Fundamental Rights of

women:

* Women shall have the right to:
- equal pay for work of equal value;

- autonomy and bodily integrity;

- live free from violence and in dignity;

- seek the employment they want;

- the right to livelihoods and a living wage;

- food security and food sovereignty;

- social security, housing, education and health;
- equal representation in decision making;

- Freedom from violence, torture and degrading
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and cruel and inhuman treatment in private and
public places.

e The law shall ensure equality in law and in
practice, most particularly in the private sphere
of the family and in the public domain.

The report also calls for laws or legal provisions
that discriminate against women to be declared
null and void. The report also calls for the language
of the Constitution to be gender neutral and for a
committee of gender experts to be appointed to
advise the drafting committee.

4.6 Rights of Children and Young People

The PRCCR makes several recommendations in this
regard. Those most relevant to girls and women
include the following:

- The right to protection from abuse, neglect,
violence, maltreatment or degradation,;

- The right to protection from early marriage and
early pregnancy;

- The right to free education including age-
appropriate reproductive and sexual health
education;

- The right to free sexual and reproductive health

care;

- The right to protection from messages that
promote violence, racial and/or gender-based

violence;

- The right to protection in times of armed conflict
and disasters;

- The right to marry (or not marry) and found a
family with equal rights for women and men.

4.7 Rights of People with Disabilities

The recommendations of the PRCCR cover three
main spheres of rights with respect to persons with
disabilities:
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- the State shall protect persons with disabilities
from all forms of exploitation and abuse,
including gender-based violence, both within and
outside the home as well as in public and private

institutional settings.

- the right to affirmative action with specific
measures necessary to achieve the de facto
equality of persons with disabilities, and in
particular of women and girls with disabilities

who suffer multiple discrimination.

- the report calls for protection of the following

specific rights: freedom from exploitation,
education, health and social protection as well
as protection from institutionalization and
exploitation, especially of women and girls with

disabilities.

5. Women in the Electoral System and
Process (Chapter 15, Pg. 167-173)

The PRCCR recommends that the nominations on
the National List should alternate between women
and men. Moreover it also recommends that women
should account for at least one-third of the total
candidates nominated to contest seats from each
party under the First Past the Post system. For
the Proportional Representation System, the PRC
recommends a closed zippered list with alternating
male and female candidates.

6. Independent Commissions (Chapter 18,
Pg. 193)

The PRCCR report calls for the establishment of an
Independent Commission on Women.
6.1Commission on Anti-Discrimination
(Chapter 21, Pg. 206)

The PRCCR also calls for an Equal Opportunities

Commission or Commission on Anti-Discrimination
that is representative of different socio-cultural
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and ethno-religious groups to initiate dialogue
and recommend legal and policy reforms through

discussion, negotiation and mediation.

7. Land, Environment and Development
(Chapter 19, Pg. 195-196)

The PRCCR calls for ending discrimination against
women in existing land laws as well as in regulations
and mechanisms governing possession, ownership,

transfer and inheritance of land.
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This issue of the Review focuses on Sri Lanka’s ongoing process on Constitutional
Reform, particularly recommendations in the recently released report of the Public
Representations Committee on Constitutional Reforms (PRCCR).This issue of the
Review is the first to include articles written in Sinhala and Tamil. In his article,
written in Sinhala, Kumudu Kusum Kumara discusses the concerns of the Sinhala
majority and the likelihood of reaching consensus on issues of power sharing and
state structure. Writing in Tamil, Swasthika Arulingam examines how far the recom-
mendations of the PRCCR addresses long time Tamil aspirations. This issue also
includes an article by Asanga Welikala focusing on Sri Lanka’s shift from a
Presidential to a Parliamentary state, drawing extensively on Constitutional theory.
Radhika Coomaraswamy writes focusing on the life and work of one of Sri Lanka’s
greatest contributors to the constitutional reform process and the founder of the
Law & Society Trust, Neelan Tiruchelvam. The issue also provides insight into the
Bill on the Office of Missing Persons, with a critique by Deanne Uyangoda which
analyses the Bill from the perspective of victim expectations. The issue also
includes summaries of the PRCCR recommendations on socio-economic justice
and women'’s rights.
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