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Editor's Note

This Issue of the contains some critical reflections on post-war Sri Lanka. We
publish them in the sober expectation that much needed deliberation would be
provoked thereby in regard to the profound dilemmas faced by the country as it
recovers from thirty years of brutal conflict that has corroded the democratic way of

life.

The first contribution by sets out the unequivocal premise that
democratisation of the Sri Lankan state isa ! for reconciliation and asks the
pertinent question as to whether we have 'sufficiently invested our efforts at adopting a
philosophy or fundamental principles on reconciliation that should inform our efforts
in the post-war period?" She answers that question in the negative and points to the
South African experience of " (enshrining fundamental principles of humanism
and co-existence) which guided that country's transition from violent oppression to a
post conflict democratic society, as eminently instructive for Sri Lanka. As is poignantly

observed;
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From these basic failures in the post war period stemmed the egregiously offensive 18th
Amendment to the Constitution which entrenched presidential power and further
weakened the independent functioning of public institutions. This is correctly
characterized by Udagama as a 'flag bearer of a pattern of erosion of democracy and the
rule of law in the post-war period' rather than as an ill- conceived and isolated measure.
Elaborating on this discussion, a set of immediate demands is put forward, framed
within a policy of 'letting a thousand flowers bloom' and with the restoration of the 17*

Amendment to the Constitution as a pivotal feature.
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From a holistic point ofview, lawyers lose sight ofthe traditional role that they used to
play within a rule of law system. The very assumption, on which the legal V ision
functions, is the supremacy of the law and the independence of the judiciary, ithin a
dysfunctional system both these important aspects are, to varying degrees, a sen . Is
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"89. Sri Lanka will take necessary measures to enable the reconstitution of the

Constitutional Council which will facilitate the strengthening and effective

functioning of national human rights mechanisms, including the National Human
Rights Commission.

90. A Witness and Victim Protection Bill will be introduced in Parliament shortly and

measures will be taken to implement the legislation including the establishment of
the necessary institutions.

93. Sri Lanka has commenced work on drafting a constitutional charter on human rights
that will strengthen the human rights protection framework in the country and bring
Sri Lanka’s constitutional human rights guarantees in line with its international
obligations. The process includes engaging in consultations with civil society. The

draft charter and the process of consultation will foster a national discourse on human
rights

94. As a part of its commitment to guarantee civil and political rights as well as
economic, social and cultural rights of its people, Sri Lanka will continue to align its
development strategy within the larger framework of promoting local values and
social protection for women, children, elderly and differently-abled people and other
vulnerable groups in society and respect for human rights and good governance.

103. Sri Lanka will take measures for the effective implementation of the 13th
Amendment to the Constitution.

104. Sri Lanka will continue to work towards the economic development of the Eastern
Province [note: in 2008 the government forces had secured only the Eastern
Province], which will uplift standards of living and the realisation of social,
economic and cultural rights, and also assist strengthening and smooth functioning of
democratic institutions. Sri Lanka will also promote the dissemination and
inculcation of best practices, good governance and political pluralism, as well as take

measures for the rehabilitation and reintegration of ex-combatants, particularly
children and young persons.

105. Implementation of the official languages policy and continuing encouragement of

bilingualism, in particular in the security forces, police and within the public
service."

(See Report of the Working Group on Sri Lanka on Universal Periodic Review, A/HRC/8/46. The
paragraphs above carry numbers assigned in the original report.)
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ORDERWITH ORWITHOUT LAW; THE RULE OF LAW IN ASIA
Basil Fernando*

1. Introduction

This paper is based on the actual experiences of policing and the rule of law in Asia in recent times. The
discussion in this paper is informed by the provisions in Article 2 of the International Covenant on Civil
and Political Rights (ICCPR). It strives to place the discussion on policing in Asia within the framework
of the obligations of state parties under the provisions of the ICCPR. Later, it proceeds to examine the
role of lawyers in countries that exhibit dysfunctional governance.

The paper proceeds on the assumption that people in traditional democracies will find it extremely
difficult to understand the experience of what occurs in the name of the rule of law and policing in
countries falling outside the category of traditional democracies. The difficulties in understanding suggest
the experiential differences of people coming from these two categories of countries of origin. It is
presumed that these two experiences are fundamentally different and that serious difficulties in
understanding are inevitable. A worthwhile discourse between people from these two backgrounds can
take place only with an appreciation ofthese difficulties. The classification of North and South suggests a
territorial division. The classification of traditional democracies and others suggests historical, social and
political differences, pointing to the development of institutions ofrule oflaw, and policing in particular.

The reference to “recent times” in the first paragraph in this paper is to limit the discussion to present-day
reality and to avoid entering into other debates. One such claim is the argument that long before the rise
of what are now known as traditional democracies, vibrant models of democracies had prevailed in other
places. For example, the political model of Asoka’s time in India in the third century B.C. is rightly held
as a rich period of democracy under the conditions of those times. However and without in any way
undermining the importance o f such discussions, this paper will concentrate on the actual realities that the
peoples of Asia are now experiencing in terms ofthe rule of law and policing.

There is also a need for caution regarding the use of terms,¥ which in these two contexts may have
different meanings. For example, a police officer may be described as a law enforcement officer.
However, a reference to law needs to be part of a description ofa policeman in some jurisdictions. For

* Basil Fernando, an attorney- at- law of the Supreme Court of Sri Lanka, has practised law in Sri Lanka and has
been a senior U.N. officer in Cambodia. He is the author of several books and articles and is an editor of the
monthly publication Human Rights SOLIDARITY. He was awarded the Kwangju Human Rights Prize for 2001.

1The difference in understanding of common terms because of the experiences of one’s context is elaborated in
“Judicial and Legal Reform: Preparing the Field,"Rule o fLaw, Human Rights and Legal Aid in Southeast Asia
and China: Report o fthe Practitioners Forum (Hong Kong: International Human Rights Law Group and Asian
Human Rights Commission, 2000), pp. 1-5.
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emocracy, the adverse impact of militarism remains. The system ofthe rule
c>flaw has broken down. In some major cities, a chaotic state exists.

Mthough Sri Lanka had a similar model in the 1950s to that of India, the
>ystem of the rule of law was discontinued through the 1978 Constitution.
I Law has broken down both in the North and the South. More than 30,000
disappearances, endemic torture, an enormous increase in crimes, a lack of
accountability ofthe police and other agencies and an ineffective system of
prosecutions functioning under the institution of the Attorney General are the
evidence. The civil war, though aggravating the situation, is notthe cause of
this collapse ofthe rule of law.

Sri Lanka

A concept of the rule of law does not exist yet; existing laws are very few

and often contradictory. There is a policy-level opposition to the
development ofthe law. Criminal investigation facilities hardly exist. There
1 Cambodia is no criminal investigation training. The quality of prosecutors andjudges
do not meet basic levels of competency. The monthly salaries of the police,
prosecutors and judiciary are very low (U$20). Extra-judicial punishments,
such as beating thieves to death in public places, are common.

During the lasttwo decades, the theory ofthe “rule oflaw over the rule of

man” has been commonly accepted. There is an increase in the body of law.
China However, an absence o f the separation o f powers does not leave room for the

rule of law. The structural development o f basic legal institutions is likely to

take quite some time.

The country accepts the rule of law approach and takes many measures to
Thailand enforce it. Problems arising from the feudal past still exist. Impunity is
preserved through attitudes which prevent an efficient enforcement of the

law.

The distinctions made above will help us understand some of the contemporary problems relating to the
rule of law and policing in Asia. First of all, there is often resistance to development of the law. For
example, in Cambodia, even more than seven years after the U.N.-sponsored elections, the country has no
penal code or criminal procedure code. The reasons for this deficiency are more political than technical.
Development ofthe law is seen as disruptive to the type of social order maintained in the country. Such a
development can be destructive to types of property ownership, which have developed since the Pol Pot
era. Many activities carried out by the newly rich will become impossible if there is an expansion of the
law and law enforcement. Secondly, in some countries, development of the law is confined to some are” ’
such as commerce, but restricted in regard to personal liberties—Malaysia and Singapore are g

examples ofthis.
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different countries and the consequent suffering it imposes on the populations living in these countries
would lead to a better recognition ofthe problem locally and internationally.

This documentation has been done in many ways, one ofwhich is a close following of many cases. Cases
relating to torture and ill-treatment and other human rights abuses have been followed from the very start
of a complaint being made up to the cases proceeding through the courts, often for many years. Through
this method it has been possible to document the manner in which the policing system in a particular
country functions, the nature of its complaint mechanisms as found in legislation and how these, in fact,
function. Later the case is pursued by observing how the prosecution departments conduct their affairs,
how indictments are filed and trials are prosecuted. The close observance of the prosecution departments
enables the observer to assess how independent the institution is and whether the actions of such
institutions can bejustified from the point ofview ofobjective criteria that is acceptable from the point of
view of a functioning rule of law system. The case is then pursued in the courts, from courts of first
instance to the courts of appeal. By observing the courts, it is possible to document the behaviour of the
judges as well as the lawyers themselves.

4.4. The Role of Lawyers Within a Dysfunctional System

There are many problems that need to be considered when discussing the role of lawyers within a
dysfunctional system. From a holistic point of view, lawyers lose sight of the traditional role that they
used to play within a rule of law system. The very assumption, on which the legal profession functions, is
the supremacy of the law and the independence ofthe judiciary. Within a dysfunctional system both these
important aspects are, to varying degrees, absent. This creates confusion among the lawyers as well as
society in general as to the role that lawyers could legitimately play under the changed circumstances.
With time, there is also the problem where both the lawyers and the public tend to forget the role
previously played by lawyers when the system was functional. One ofthe major problems within the legal
profession itselfwhen the system becomes dysfunctional is the emergence of divisions among the lawyers
themselves. Quite a large section of the legal profession adjusts to the changed situation and leams to
survive under these adverse circumstances. Within a very short time, the habits that are acquired through
such adjustments may even be looked upon as acceptable behaviour. As a result, a serious crisis in ethical
standards takes place. What were once considered ethical standards, to which legal professionals should
adhere to, begin to be looked upon as unrealistic and as demanding an impossible performance under the

changed circumstances.

Besides this, the political forces that caused the system to become dysfunctional, attempt to win over a
section of the lawyers, if not all, to their point of view. ldeological justifications are created as to why
there was a need to change the system ofthe administration ofjustice and that therefore; there is a need to
reconsider the norms and standards of a former time. The danger of this particular approach is that the
dysfunctional legal system is presented as a better alternative to achieve national goals in the immediate
period than the system that functioned earlier. These ideological changes, often couched in nationalistic
jargon, begin to appeal to a section of the legal profession who then try to take advantage of the changed
situation for their own ends. The effect of all this is that those who are committed to the profession, as
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understood within a functional system, begin to become isolated and the possibility of a common front
among the larger section of the legal profession to fight against the dysfunctional system becomes

extremely difficult.

Added to the division among the lawyers are also the divisions amongjudges. In the early stages when a
system is becoming dysfunctional, the majority ofjudges are likely to resent the change and try to reassert
the earlier positions and try to return, if possible to the system as it was. However, as the dysfunctional
system consolidates itself, the earlier resistance becomes less and many judges also begin to adjust to the
changed system. Initially this may cause serious conflicts, but with time only those who adjust to the
system survive. Political pressures play a significant role in the process of selecting those who would
comply with the changes and the exclusion of those who are resisting and attempting to reassert the ways
of the functional system. Thus, the change that takes place within the judiciary also affects the legal
profession, particularly those who still attempt to fight against what they consider as the downfall of the

system.

4.5. Inferences that Flow from this Predicament of Lawyers within a Dysfunctional System

It becomes obvious that for those who want to fight for the professional status and rights available to
lawyers within a functional system are faced with an enormous task. Turning the tide and returning to the
ways of a functional system is not merely a matter of trying to preserve professional integrity, but it
becomes a matter for the struggle for political and social changes to displace the political and social
perspectives that have led to the system becoming dysfunctional. The fight is not one of mere reassertion
ofvalues, ethical considerations and the principles on which the legal profession is based, but also finding
ways to undo the compulsions which created the dysfunctional system.

The following are some useful strategies:

a. A dysfunctional system creates a vast number of persons with grievances that are not
being addressed. The lawyers who may support these persons, despite their
knowledge that at the end there will be very limited results by way ofjustice, may
win the sympathy of the public and also gain a vast amount of knowledge about the
actual ways a dysfunctional system works and the consequences resulting therefrom.
The sense of solidarity with the litigants who are deeply frustrated due to the absence
ofjustice may provide lawyers the insights needed to understand, as well as to fight

against, this situation.

b. If the lawyers train themselves to meticulously document their experiences in the
dysfunctional system, this could provide a knowledge base for both the local
population and the international community in understanding the related problems.
In this sense, the example of the British anti-slavery movement and the achievements
that were made through the dissemination of sensitive material gathered under
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paragraph | ofthe Covenant by the Democratic People’s Republic of Sri Lanka ("Sri Lanka"). She is
represented by the Asian Legal Resource Centre Ltd. 1.2 On 12 February 2009, the Committee,
acting through its Special Rapporteur for New Communications, and pursuant to Rule 92 of its Rules
of Procedure, requested the State party to take measures to ensure the protection of Ms. Annakkarage
Suranjini Sadamali Pathmini Peiris and her family while her case was under consideration by the
Committee. This request was reiterated on 15 September 2009. The State party has not responded to
any ofthese two requests o f the Committee.

The facts as presented by the author

2.1 The author and her husband, Mr. Siyaguna Kosgodage Anton Sugath Nishantha Fernando, purchased
a lorry on 24 May 2003 from M .P., then officer in charge ofthe Kochikade police station. The officer
sold the lorry to the author and her husband, making them believe that he was the legitimate owner of
the vehicle. Later, it was revealed that the lorry was a stolen vehicle, and that the officer had changed
its registration plate before selling it to the author and her husband. When they learnt of his fraudulent
conduct the author and her husband filed a complaint against M.P., and a disciplinary inquiry was
initiated against him. Once the inquiry started, the officer and several of his colleagues tried to
threaten the author and her husband, asking them to withdraw their complaint. The officer was
indicted in December 2005, but died in the same month. Because of this initial complaint filed, a
number of police officers started considering the author and her husband as a threat.

2.2 A fabricated complaint was made by the Negombo police against the author's husband in 2003, when
he had visited the police station to register a complaint against three local thugs who had robbed him
in the street. Instead of recording his complaint, the police accused him ofa false crime. The author’s
husband filed a complaint before the Human Rights Commission of Sri Lanka (HRCSL), requesting
intervention in his case, but, no action followed. The officer in charge ofthe Negombo police station,
M.D.. demanded a bribe 0f 20,000 Sri Lankan Rupees from the author's husband. The latter refused to
pay. and instead filed a further complaint before the National Police Commission (NPC) against the
officer. No action followed. On 11 Junc2004, the author and her husband gave a statement before the
Bribery Commission. Only two years later, the Commission initiated proceedings against Officer
M.D. The procedure is still pending boforc the Colombo High Court. According to the author; this
new incident rallied several police officers close to M.D. against the author and her family,

2.3 In 2006. the Superintendent of Police in Negombo, M., summoned the author and her husband to his
office, on the pretext that their statements needed to be recorded in the departmental inquiry against
M.D. At the SP's office however, the author and her husband were intimidated, and threatened that
unless they immediately withdrew their complaint against M.D., they would pay a heavy price for
opposing the police. No statement was recorded. After this incident, the author and her husband filed
a complaint against Superintendent M.

04 in the same year, the author and her husband went to the Negombo police station regarding a
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stressed in the affidavit that the reason why the murderers of her husband were not identified or
arrested was because the murder was organised by the police officers who had threatened the author
and her family on various occasions.

2.14 On 24 January 2009, the organisation "the Rightto Life" received a call from Colombo; threatening
staff assisting the author in her complaints of murder should they continue. The President of the
organization filed a complaint to the Inspector General of Police (IGP) in this regard but no proper
investigation was so far undertaken.

2.15 On 27 January 2009, while the author's lawyer was at the Negombo Police Station to file a complaint
on her behalf, and to seek protection for her and her children, one of the police officers in the
Supreme Court fundamental rights application filed by the author (Mr. B.) verbally abused him, and
threatened that he would be also killed if he continued helping the author. The officer assaulted the
lawyer, threatening him with death if he came back to the police station, and coercing him to
withdraw all the complaints against the police officers, including the one regarding bribery, the
fundamental rights application, and the complaints filed at various stages against police officers for
threats received by the author and her family, as well as the complaint for torture. Fearing for his life,
the lawyer left the police station.

2.16 After the incident, the lawyer filed a complaint before various authorities in Sri Lanka, including the
Bar Association, but no investigation has been initiated. On 30 January 2009, an unknown arsonist
burned his office. On 27 September 2008, two grenades were hurled into the house of another lawyer,
who appears in the author's fundamental rights application. No proper investigation has been carried
out on these incidents.

The complaint

3.1 The author contends that the facts described disclose violations of article 6, read in conjunction with
article 2, paragraph 3; article 7, read in conjunction with article 2, paragraph 3; article 9, paragraph 1,
rend in conjunction with article 2, paragraph 3; article 17 and article 23, paragraph 1of the Covenant.
3.2 Regarding article 6, the author stresses that after the incidentof 12 November 2007, when she and
her family were publicly assaulted; they persistently sought help from the authorities. Even though
they were filing complaint after complaint, the threats intensified, culminating in the murder of the
author’s husband. The author stresses that the lack of affirmative action by the State party to
safeguard her life and that of her family, in particular her husband's, violates their rights guaranteed
under article 6, read in conjunction with article 2, paragraph 3 ofthe Covenant.

3.3 Concerning article 7, the author claims that they were severely tortured on 12 November 2007, which
caused her daughter’s and her own hospitalization. The author stresses that in addition to these acts of
torture, the family has been forced to live in hiding due to continuous threats to their lives from the
police, which continued after her husband's death. Additionally, all persons having associated
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