


Editer’s note

In this issue we publish the Recommendations made to the Commonwealth
Governments by the Commonweajth Human Rights Initiative (CHRID)} on
Participatory Constimtioanaking. We feel that it ig appropriate at this juncture to
publish the proceedings of the consultation held by the CHRI on participatory
constitu‘tion~making when the PA government and the Opposition are having a

dialogue on the ew constitution for Sy Lanka. While the importance of thig

Given that Sy Lanka has 4 very high literacy rate, a vibrant civil society and only
three languages to cope with, participatory constitu‘iionmmaking should be relatively
casy. It is hoped that this issue of the Review wil] pave the way for making

participatory consﬁtutionumaking a reality.

The month of March Commemorated the International Women’s Day on the gt
The Trust held Symposium on Violence Against Women to coincide with this,
The proceedings of thig symposium wilf be published in a subsequent issue of the

LST Review. In this issue we publish the resolution on the World March of



CONSULTATION op PARTICIPATORY
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Resemmendaﬁoﬂs to CHOGM '99

forms of technical assistance to governments, including assistance in Constitutional and
legal matters, including with selecting  modelg and initiating programmes of

to effectively include and represent the views of all peoples. We also need 1o dispel
the myth that it Costs more to keep such processes open than to keep them closed.

- There is a desire amongst many Countries, particularly in Africa, to arrive at truly
democratic and legitimate constitutions,  The Cxpetience of countries that haye
achieved thig objective jg that Governmengs must adopt crediple Processes for
constitution making; that 18, a process that constructively engages the largest majority
of the population, Thig is necessary {0 ensure that the end product is seen as
legitimate, angd owned by all the people. To achieve these objectives, Governments aze
fncovraged to engyre that:

ST ———
"16-17 August 1999 Holiday Ing Burgerspark, Pretoria, The Trust wishes to thank the CHR] for ranting
permission (o reproduce thig report,
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412 In the interest of protecting constiwtionalism, all actiong violating thege
values are Bnequivocally rejected,

Auditor Genera]
4.14 Constitutions st enshrine the Separation of poweys.

Governmenis should  afgo consider the following Structural ang institutiong]
mechanismg:

5.2 The state should commis itself to adequate funding for the Constitution
making process.

5.3 Ttis also Recessary to cost the various structyres and institutiong broposed for
establishment by the constitution and the implications this has for the
countyy,

5.5 Governmentg should asgijs¢ and empower cjyij society &roups to effectively
participate i the constitution making process and in the promotion of
constitutionalisy,

5.6 Constitution makers shoulg have sufficient and €48y access to internationa]
SXpetience, precedents apgd materials g enable them to take informed
decisions,

5.7 The creative use of the media ig especially important. Attention muyg be paid
to the use of popular cultyre such ag music, theatre, art, as wel] a4 other
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Promoting a Culture of
Constitutionalism and Democracy in
Commonwealth Africa’

Hassen Ebrahim, Kayode F ayemi and Stephanie Loomis

Introduction

At Harare in 1991, Commonwealth Heads of Government pledged to work for the
protection and promotion of the fundamental political values of the association, namely
democracy, and democratic processes and institutions. In 1995, the Heads_ of
Government adopted a Commonwealth Plan of Action at Millbrook, New Zealand to
fulfil more effectively the commitments contained in the Harare Commonwealth
Declaration. This programme had three components:

1. Advancing Commonwealth fundamental political values;
2. Promoting sustainable development; and
3. Facilitating consensus building,

The Heads of Government also identified measures to be taken by the Commonwealth
Secretariat to assist in impiementing_ the Harare principles. CHOGM erjoined the
Secretariat to "enhance the capacity to provide advice, training and other forms of
techuical assistance to governments” and give “assistance in constitutional and legal
matters, including with selecting models and initiating programmes of democratisation.”!

Constitutions in Africa have been treated with profound ambivalence, handed down by
exiting colonial powers as a holy grail legitimising the supremacy of the state over
society. For too long, constitutions have been only identified with legislation. But a
constitution by its very nature should be more than a mere set of rules and laws regulating
society and govetnment. F is more than a social contract or even the grundnorm. It is
rather an expression of the general will of a nation. It is a reflection of its history, fears,
concerns, aspirations, vision, and indeed, the soul of that nation,

" 19 October 1999. Background paper 1o accompany CHRI's Recommendations to CHOGM *99.
'Quoted from the Millbrook Programme of Action released after the Commonwealth Heads of Government
Meeting in Auckland, New Zealand,
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the cold war erg that facilitated monopolies on power by coercive rulers, ihe
manipulation, trivialisation, and disregard of the coustitution has become the defining
characteristic of governance in much of post-colonial A frica.?

The collapse of communism exposed this soft underbelly of the African State, and over
the last decade the continent hag witnessed many positive changes, Even so, the gap
between constitutionality and constitutionalism s enormous. Many African countries are
democraﬁsing in the formal Sense, and significani strides have been made in the areag of
tule-based govermments, whether in the form of governments that emerged out of the
various national conferences or opeg elected by popular vote, Keeping the examples of

Although an essential feature of peace-building and conflict mmanagement is offen the
degree to which consensus can be achieved among contending parties, elections haye
hevertheless become the “legitimate" method of ciemonsirating democracy abroad while

Since multi-partyism by itself had proved to be an inadequate conflict management togl
in newly post-colonial states of Africa, advocates for democratic transition have stressed
that elections can at best only be one stop along the road towards bringing about
democracy. They argue that elections alone do 0t necessarily lead to 4 deepening of
democracy nor do they stop anti-democratic trends, This is especially true in countrieg
where the pressing issues of identity, nationality and citizenship raiged by constituent

——

T HW.O, OketthgeﬂdO, “Constitutions without Constitutionalism: Reflections on an African Political
Paradox,” in Douglas Greenberg et.g) (eds), Constitutionalism ard Democracy: T, ransitions in the
Contempof'afy World (New York: Oxford University Press, 1993), pp 65-82.

* Okoth-Ogendo (1993).



at hand is to movs away from the old constitutionality which overemphasised law and
state power towards a new political and $0cio-economic constitutionalism that will have
much more relevance to the needs of African citizens, '

2. What the Commonwealth must do

well as opposition 8roups, with the state as well as civil society. It must promote the
fundamental valyes in  process-led constitutional mandates instead of imposed
constitutional frameworks and help promote the shifi from juridical constitutionaliry to
political constitutionalism by emphasising process as well as substance in the quest for
constitutional and democratic governance.

A nation's constitution should be its most valued document. Preparing it is 4 sacred and
weighty undertaking that should not be addressed in isolation of the people. Nothing is
more important in the political culture and history of a nation than the Constitution by
which its citizens are ruled. There ig therefore a growing consensus that the new struggle
for process-led constitutionalism represents Africa's second liberation, reminiscent of the
anti-colonial struggle.

still promoted in nairow, legalistic terms, Short-term experis are sent in the pame of
good governance 1o give countries international legitimacy through reform gestures that
can at best only scratch the surface of the realities faced by the larger populace. As in
election monitoring, governments adept at manipulating international sensibility have
used the Commonwealth tq legitimise constitutions which have been virtually



The South Aftican clected Constitutional Assembly of 1994 already had 4
legitimate mandate in termg of which its members were entitled to draft the
couniry's final constitution. The Constitutional Assembly however decided that
this was not sufficient. The wisdom of this decision lies in the lessong learnt and
experience gained,

Was an important goal. This depended on 4 process of constitution making
through which people could clajm ownership of the constitution. It wag also
necessary to placate the fears and concerns of minorities and yet find favour with
the majority. In short, the constitutional foundations of democracy had to be
placed beyond question.

Legitimacy cap also be developed in other quantifiable ways. In Uganda history
had caused ihe bopulation to at fipgt doubt the sincerity of the government to
implement constitutional reform, Trust grew whep the President followed the
guidelines Jaid down for him by statute iy appointing Constitutional
Ccammissioners; namely that they be persons of integrity, expertise, and
experience to perform their task,

Commission, Likewise the independence of he Ugandan Constitutional
Assembly was promoted by the fact that it consisted of elected memperg in
addition to ten piesidential nominees.

Another factor which made the process seem legitimate to the people was the lack
of foreign funding allocated to it Since making the pew constitution wag
supported ﬁnanciaﬂy entirely by the people and the government of Uganda, it was
immune to criticism of foreign intervention,

While Eritrea dig accept foreign funding, jt nevertheless drew upon the ample
resources of g Diaspora and dormestic commercial enierprises to fund the
constitutional consultation procegs i that counfry. This not only helped finance
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Uganda in particular alsq understood the impottance of taking whatever time wag
necessary to truly receive wide citizen input. The first phase of the consultation
process stretched over one year, and focussed op deter;ninﬁig whether the citizens
of Uganda believed a ew constitution wag required for the country and if 50,
what the new document should contain,

By CMpowering civij society to Participate in the constitution~miaking brocess, the

tough precedent for governments to follow and provided insight into what a
participatory democraoy could be in the future, Empowez‘ing civil society to
participate algq Creates a culture of Openness and Scrutiny that becomes
incz‘easingly difficult to SUppress over time,

_.ﬂ_p——_%ﬁ_m-———-—-___g_m____‘

**—-——Aﬁ_g,__“#.——.__,_-—._kﬁ

Africa.” Fusther fecommendations ingly de that women and girls must e hielped o tully understangd their

righss, especially in rupgf areas, including by jmpz‘cving general literacy skils,
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CoOmmunities he reached through mformation dissemination and constitutiong]
education,

with g unigue OPportunity to tgje bart in the Process. The Specific message
carried in the varioug adverts wag - “Fou’ve made Youy Mark, New Hupe Your
Say” and the othep was “Iis Youy Rishi to Decide Yoyuy Constitutiongy Righrs,» -

3.5 Accessiéifizjy

Itisa key principle that the procesg Must at all timeg pe made accegsible to the
broadest possible Community, F g 1ot sufficient thay public callg for submissipng
are advertiged widely, 1 ig important ¢ cnsure that ordinary members of fhe
public are ghle to access the process both physically ang inteﬁectuaﬂy.

Process, In the cage of Eritrea thig involyed translating internationa} Covenants
into vernacplar languages, 400 trainers were mobilised 1o educate the public,
reaching 14 million people. In Uganda the €Xisting constitution wag reprinted and
disseminated along with booklets entitled “Guidelines on Constitutionaf Iséues,”

plain and accessible langunage.



3.8 The Imporiance of process

substance of a]] agreements, As a pesyls more time and energy was spent on
negotiating the Process of arriving at the final consultation than on negotiating the
substance of jt. The most vigorous o position, disruptions, and disturbances took

piocess,

While some issyes were resolved during the making of the present Ugandan
constitution, the exercise in participation and Begotiation which the entire
comstifution-making endeavour represented laid the framework for ongoing
negotiation on the contentious issues. QOpe such issue that wij] be decided by
national referendum wag whether to allow g multi-party political systemn in the
future. Thus the Ugandan people will be continually allowed to review their
constitution in ap On-going participatory cénstitution-making process. At the
same  time Tequirements for amending the constitution  have been made
sufficiently rigoroug o safeguard against whimsical tampering by political forces,

3.9 The role of political Darties

In keeping with South Africa’s unique history, political parties had ap important
role to play in the constitutionmmaking process. They became facilitators of the
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The production of the Working Draft required a different level of consultation and public
participation. A supporting media campaign was launched with the publication (Sf the
Working Draft in November 1995, The campaign ran through the period of public debate
to 20 February 1996. In this campaign, the public was invited to make further
submissions. However, on this occasion the public was asked to comment specifically on.
the provisions of the Working Draft. The submissions that followed were accordingly

much more focused.

While it was hecessary to consult with all stakeholders during the first phase in producing
the working draft, the second phase required consultations specific to the issues of debate
and contention. To assist in the éducation process material about constitutions, the
constitution making process, including posters, copies of the newsletter Constitutional
Talk, and a booklet entitled You and Building the New Constitution was produced. The
Constitutional Assembly also produced a pamphlet entitled, Constitutions, Democracy
and a Summary of the Working Draft, in all official languages.

The Constitutional Assembly received 250,000 submissions in the second phase. Again,
the vast bulk of these were petitions. The petitions dealt with much the same kind of
issues as in the first phase - the death penalty, sexual orientation and animal rights drew
much attention. There was however much scepticism about the seriousness of the
Constitutional Assembly’s invitation to the public for written submissions in the media.
This scepticism was also expressed in some of the submissions received. Although the
Constitutional Assembly was praised for having involved the public, some of those who
~made submissions, still wondered whether the politicians would treat them seriously.

Once the areas of contention were identified, negotiations were able to begin. After
including the views contained in the submissions, a further edition of the working draft -
was produced. This edition recorded where the submissions came from and the
formulations that were accordingly affected. There were also reports by the experts who
processed the submissions, A copy of this draft was sent to each person or party that
made a submission, '

When the text was to be finalised, a seven-week multi-media campaign was designed
with a focus on various socio-economic and political issues. The advertising messages
for 1996 were “Securing your freedom, Securing your vights. The new Constitution”
and “One law for one nation. The new Constitution.” These issues were used fo
highlight the importance and meaning of the new constitution to the South African

people.
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In keeping with the principle of accessibility the final project carried out by the
Constitutional Assem'bly was the distribution of seven million copies of the constitution
in all eleven languages. The distribution took place in the week of 17 - 21 March 1997.
It was dubbed the “National Constitution Week.” While intended as a mechanism to
distribute the Constitution, Nationa} Constitution Week also aimed to create the impetus
that would ensure that the constitution becomes a reference point for all South Africans as
the foundation of our democracy. It also had to create a sense of ownership and engender

respect for the new Constitution.

A distribution strategy was designed to ensure that the new constitution was accessible to
all South Africans, particularly the historically disadvantaged sectors of society. Four
million were distributed to secondary schools in the appropriate language of instruction.
Two million copies wete available at post offices countrywide enabling members of the
public to pick up a copy in any of the official languages. In addition, 500,000 copies
were distributed to all members of the police and defence forces as well as all members of
the Department of Correctional Services and prisoners in the language preference. A
further 500,000 were distributed through structures of civil society. '

Each copy of the constitution was distributed with an illustrated guide in the same
language. This guide highlights key aspects of the constitution and made many of the
legal concepts contained in the constitution more accessible. Other publications produced
included one million copies of a human rights comic. This was distributed to all schools
and adult literacy organisations. A teacher’s aid to introduce the constitution to students
was also provided to all secondary schools. In addition, tape aids of the constitution and
Guide as well as Braille was available for the visually impaired members of the

community.

To ensure that the distribution of the constitution made a lasting impact, a campaign was
planned to draw on all sectors of society. This took place in National Constitution Week,
which began in the week of 17 March 1997 and culminated on 21 March 1997 - Human
Rights Day. The idea was to ensure that elected representatives at the national, provincial
and local levels were scen by their constituents to be “delivering” the new Constitution.

5. Conclusion

For constitutions to be legitimate democratic documents which govern the interaction
between the state and society, it goes without saying that certain principles must be
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reflected in their content, such as the separation of powers, independence of the Jjudiciary,
ultimate subjection of the military to the executive branch, inclusion of a bill of rights,
and other requirements which are widely understood. This paper looks beyond
conventional wisdom to present African experience fiom the recent past in terms of Aow
peoples’ constitutions are made and maintained. Tt is hoped that this knowledge may
inform other Afiican societies who are likewise hoping to reform not only their
constitutions, but also the very essence of democracy in their countries. - |

Sceptics tend to require proof that a new technique actually works before they dare
attempt to use it themselves. An important measure of the success of participatory
constitution making is the degree of excitement it generates among the people. This
excitement is clearly discernible in countries such as Uganda, Eritrea, and South Africa,
Section 59 of the South African Constitution in fact obliges the Legislature to ensure
effective public participation in ongoing legislative processes. Another sign is that in the
two years since the promulgation of the final constitution, there have been a large number
of important challeﬁges brought before the Constitutional Court. There has equally been
hardly a day when the print media does not publish an article referring to the constitution.

While it is still too early to pass judgment on the vibrancy of the constitution, there is
little doubt that it has become part of the daily diet of public debate and discussion in
South Africa. What is perhaps more telling is the fact that despite the vigorous debates _
conducted, there has been little argument - if any - related to the legitimacy of the
constitution itself.

Such successes however provide little cause for complacency in any country. The public,
and particularly civil society, in the countries mentioned here, and it could be argued, in
many other countries in Commonwealth Africa, are coming to understand the essence and
value of a participatory democracy and are beginning to demand just that. Democracy is
young on the continent, and the process of transformation it has embarked upon is both
arduous and difficult, thus poses ‘exciting challenges for both government and civil
society, Whilst there is much ground that needs to be covered to ensure greater
interaction between departments of government and the public, civil society too is
required to perform a much more exacting function iri the transformation of our society.

For government, it is a question of how it prioritises its resources to realise a true and
lasting participatory democracy. At the same time, civil society too needs to ensure that it .
actively mobilises the public around those matters that would defend the gains made and
nurture democracy. In the final analysis, it is the ordinary citizen’s respect for democracy
and the country’s constitution that provides the best defence we can possibly have.
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Case Notes

Rukshana Nanayakkam* ‘-
Newton Jayatilake v. Acting Commissioner of Elections and others’
B-m:kground1

The petitioner being a member of civil society challenged the appointment of the Acting
Elections Commissioner made by the President. The Election Commissioner who was
the 3™ respondent in this cases, had according to the averments of the petitioner obtained

leave on medical grounds sometime in August 1999.

By notice published in the gazette extraordinary dated 28.9.1999, the President had
appointed the 4% tespondent, who was the Deputy Commissioner of Elections to act as
the Commissioner of Elections. By a proclamation dated 21.10.1999 the President
declared her intention of seeking a fresh mandate for another term of office. The 4"
respondent the then Acting Commissioner of Elections had taken necessary' steps for
holding the election on 21.12.1999. |

The next event was the appointment of the 2™ respondent as the Acting Commissioner of
Elections by the President by an order published in the Gazette dated 11.11.1999. It is
somewhat of a strange quirk of the fate that the 4™ respondent who called for nominations
was not there to receive the same which were, in fact, received by the 2™ respondent.

The Contention of the Parties

The solitary point that was raised in the petition was whether or not the President had the
power under law to appoint the 2% respondent as the Acting Commissioner of Elections.
The position of the petitioner was that the President is denuded of such power once the
Commissioner or the Acting Commissioner has made a publication fixing the date of
nomination and the Presidential Election. | ' '

:*Researcher, Law & Society Trust.

There were 16 respondents in the case. The Attorney General, Acting Commissioner of Elections,
Commissioner of Elections, Deputy commissioner of Elections and all the candidates contested for the
presidential elections other than the President.

'C.A.(writ)Application No. 115/99,

26
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- The legal position of the petitioner was that the President had no authority to appoint the
Acting Commissioner of Elections under section 19 of the Presidential Elections Act.
Further he contended that the President had no power or authority to appoint an Acting
Commissioner in terms of Article 103(4) of the Constitution in view of section 19 of the
said Presidential Elections Act.

Article 103(4) is in the following terms: “Whenever the Commissioner of Elections is
unable to discharge the functions of his office the President may appoint a person to act in
place of the Commissioner of Elections.”

It is germane to observe that the Constitution was promulgated in the yeér 1978 - it is
anterior in point of time to the Presidential Elections Act No. 15 of 1981.

Section 19 of the Presidential Election Act No. 15 of 1981 is as follows: “If the
Commissioner is by reason of sickness or any other cause prevented or disabled from
performing any of his duties under this part, he may appoint by name or office any person
to act for him.”

The arguments of the counsel for the petitioner seem to suggest indirectly that there is an
inconsistency between Article 103(4) of the Constitution and section 19 of the
Presidential Elections Act and that the former article of the constitution has been repealed
implicitly to the extent of the inconsistency by the latter section. The petitioner relied on
the maxim: leges posteiores contratrias abrogant, which means that the latter Jaws repeal
earlier laws inconsistent therewith,

The Decision of the Court

Considering this matter the Court observed that it is a common ground that there was no
express repeal. To constitute an express repeal there must not only be a reference to the
prior Act, but also the use of words apt to effect its repeal. In the cases of express repeal
it is usual to employ conventional phrases such as “all provisions inconsistent with the
later Act are repealed.” Express repeal of a statute is usually made by stating that the
earlier statute or a particular provision therein is thereby repealed. The Court stated that
it would be absurd even to remotely suggest that the Presidential Elections Act intended
as such that there is an express repeal of the Constitution. '
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The court then considered whether section 19 of the Presidential Elections Act repealed
by implication, in whole or in part Asticle 103(4) of the Constitution. If, in fact, there is
an irreconcilable repugnance between Article103(4) and the section 19 of the Presidential
Flections Act, it has to be held that the Article 103 (4), being the earlier law, is repealed,
at least, to the extent of the inconsistency. Having observed the substance of Articlel103
(4) and section 19 of the Presidential Elections Act the court held that no tepugnance
between them can ever possibly arise even from the practical standpoint.

Article 103(4) confers the power, if not enjoins the President, if one may say so, or makes
it her duty to appoint a person to act in the place of the Commissioner of Elections
whenever the latter is unable to discharge the duties of his office. Thus, it will be readily
seen that the moment the President makes an acting appointment under Article 103(4),
the Commissioner is, so to speak, supplanted by the Acting Commissioner who 1s
appointed in the place of the Commissioner. The acting appointment made by the
President is not limited to any period or stage and will continue till the Commissioner is
* able to perform the functions of his office and return to his office.

This means that his duties, that is the duties of the person so appointed by the President to
act in the place of the Commissioner inctude the performance of all the duties imposed by
law on the Commissioner which is in contrast with the position of the person or office
appointed by the Commissioner of Elections under section 19 of the Presidential
Elections Act to act for him when he is prevented from performing any of his duties
under the said act.

The person so appointed by the Commissioner under section 19 of the Presidential
Elections Act can perform only any of the duties set out in part II of the Act and nothing
more. Thus it will be seen that Article 103(4) of the Constitution and section 19 do not
cover the same field or deal with the same subject mattér. It is to be observed that it is
difficult to say that there is a repeal of the earlier provision or Act by 1mphcat1on unless
the entire subject matter of the first was taken by the second.

The court observed that the Commissioner can appoint another person to act for him only
when he is disabled from performing "any of his duties" and "not" when he is disabled
from performing all of his duties under part II of the Presidential Elections Act. Further
it was stated that the expression "any of his duties" connotes only some of the duties. So
the expression “any of the duties” in section 19 of the Presidential Elections Act has to be
interpreted to mean some of the duties and not all the duties. ' '
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Whether or not Article 103(4) in its entirety or part g tepealed by implication by section
19 of the Presidentia] Elections Act depends upon the intention of the legislatyre, Since
the repeal must, if not expressed, flow from hecessary implication, it must be free from
any reasonable doubt, The problem is largely one determining legislative intent, which is
to be expected from the language yseq.

EIections_appointed under Article 103 of the Constitution " Under Article 103 of the
Constitution, the President appoints the Commissioner of Elections. Ang Article 103(4)
Cmpowers the President to appoint a Person to act in the place of the Commissioner_ _
whenever the latter is unable to discharge the functions of hig office. What is to be noted

Constitution.

The Court finther stated that g tepeal of any Article op Provision of the Constitution by
implication is i fact, virtually prohibited by Article 82(6) of the Constitution which
states thus. “Np Provision in any law shall, or shall be deemed fo amend, repeal or



Constitution. An exception is sométhing that exempts a matter or a case, which would
otherwise fall within the general word of the statute or the legal provision in question.
The power of delegation of “any of the duties” by the Commissioner under section 19 of
the Presidential Elections Act could not come within the power of the President to make
an appointment of the Commissioner or an acting Commissioner under Article 103 of the
Constitution, because the power or the duty to delegate "any of his duties" under part I of
the Presidential Elections Act is a duty cast on the Commissioner by the Act, like any
other duty imposed by the relevant Act on the Commissioner under part 1. Under part I
there are certain duties vested in the Commissioner including the power of delegation.
None of those duties assign to the Commissioner under part I of the Act could have been
embraced within the President's power to appoint the Commissioner or an Acting
Commissioner under Article 103 of the Constitution. The Court of Appeal further
observed that the duty or the power of the Commissioner to delegate some of the
functions under part Il of the Act to another person would have not been caught up by the
President’s power under Article 103 of the Constitution under which the Presidcnt has the
power to appoint the Commissioner or an Acting Commissioner but not the power 1o
perform the duties of the Commissioner.

The argument of the counse] for the petitioner was that although the President
undoubtedly had the power to appoint an Acting Commissioner under Article 103 of the
Constitution, yet that power is over-ridden by the power conferred on the Commissioner
under section 19 of the Act once a proclamation is made calling for nominations for
Presidential Elecfions, as had, in fact, been done in this instance. What the counse] for the
Petitioner was seeking to impress upon the court was that once such a proclamation was
made calling nominations, the prospect of bias materialising into a reality is enhanced, if
the President were to make an appointment of an Acting Commissioner, more so since
the President herself was seeking re-election and is a candidate. The counsel for the
petitioner seemed to insinuate that the President would be actuated by bias in making the
appointment or that the person appointed to act for the Commissioner would be biased in
favour of the President. The court, however, stated that it simply cannot be helped even if
such a bias wete to be a real likelihood or danger for no one other than the President has
the constitutional power to or the tight to make an acting appointment. No substitute i8
possible since no one other than he President is empowered by law to appoint the
Commissioner either on a permanent basis or on an acting basis.

Therefore, the Court concluded that the person appointed by the Commissioner .under

section 19 of the Act not being a Commissioner of Elections within the meaning of either
the Constitution or the Presidential Elections Act, the President's power under Article 103
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of the Constitution to appoint a Commissioner and an Acting Commissioner remains

intact and unaffected.

Further the Court considered the argument put forward by the counsel for the 5™
defendant, Mr. Ranil Wickramasinghe, that the President's act appointing the pi
respondent is not amenable to judicial review in view of Article 35 of the Constitution.

The Article 35 of the Constitution reads as follows:

"While any person holds office as President, no proceeding shall be instituted or
continued against him in any court or tribunal in respect of anything done or
omitted to be done by him either in his official or private capacity”

However, there are three exceptions laid down in Article 35(3) to the above Article.

Counsel for the 5 respondent pointed out that the President's action in appointing the gnd
respondent as Acting Commissioner cannot be challenged as there is an insuperable legal
bar to the President being made a party. It was further argued that if the President's action
was challenged without the President being made a party that would offend the basic rule
of natural justice. - | '

The Court of Appeal, with this case, laid down some important issues regarding the
immunity of the President. The Court observed that in cases or situations where the law
has conferred on the President immunity from legal proceedings, the President has no
right to ask that he be heard in defence of his actions or omissions, while he still holds
office, for that would be a surrender of immunity by the President. On the other hand, the
President has no right to surrender immunity conferred upon him by law because the
immunity is conferred in the public interest and not in his own personal interest. It would
have been an intolerable situation, from the standpoint of the President, if legal
proceedings can be instituted against the President, although the President is not
permitted to defend himself for if the President submits to the jurisdiction of the court in
order to be able to defend himself that would be tantamount to a waiver of immunity
which the President is prohibited from doing in the public interest. The immunity of the
president is not a right of the President alone - it is the right of the pubic also. Therefore,
the law prohibits a waiver of immunity because the objéctive of the law in conferring the
immunity on the President is to protect and promote the general welfare of the
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community. The Court cited a judgment of former Chief Justice Sharvananda given in
Mallikaratchi v. Shiva Pasupathy * '

“If such immunity is not conferred, not only the prestige, dignity and the
status of the high office will be adversely affected but the smooth and
efficient working of the government of which he is the head will be
impeded. That is the rational of the immunity cover afforded Jor the -
President’s actions.” So that the President’s action of appointing the 2™
respondent as the acting commissioner cannot be challenged in any court
of law. The court stated that the President’s action of appointing the
Commissioner is perfectly constitutional and lawful even tested with

reference to law.

In considering the remedies sought by the petitioners the court stated the relief could have
been granted only if the Commissioner of Election had the power to appoint an Acting
Commissioner within the meaning of the Presidential Elections Act and under the
Constitution. In conclusion the Court further observed that the application of the
petitioner was made to the Court on 25.11.1999. By that date all the function that the
Acting Commissioner had to perform under part 2 had been performed and accomplished.
Only the elections had to be held. But the elections had to be held under part 3 of the
Presidential Elections Act. Therefore, it is clear that holding of an election is not a duty
of the person appointed by the Commissjoner under section 19 of the Act. The elections
under the law must necessarily be held or conducted by the Comrmssmner himself or the
Acting Commissioner appointed by the President.

§1985-1 SLR 78
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from their politica] party, the United National Party (UNP), 5 recognised political party in
Sti Lanka, At the time of becoming members of parliament theiy hames appeared on the

"S.C.8pl. (E) No. 04/99
S.C.8pl. (E) No.05/99
8.C.Spl. (E) No. 06/99
8.C.Spl. (B) No.07/99

. 8.C.Spl (E) 08/99
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parliament, his seat shall become vacant upon the expiration of a period of one
month from the date of his ceasing to be such member."

Tt is provided that in the case of the expulsion of a member of patliament his seat
shall not become vacant if prior to the expiration of the said period of one month he
applies to the Supreme Court py petition. in writing and the Supreme Coutt
determines that such expulsion is invalid” ‘

Contentions of the parties

- The petitioners submitted that it was a recognised condition of the membership of the
party that disciplinary action would be taken in accordance with the procedures

prescribed by the party’s “guidelines.”

The petitioners stated that they were expelled in contravention of the party guidelines.
Therefore, the expulsion was unreasonable and/or arbitrary and in contravention of their

“Jegitimate expectations.”

The constitution of the UNP empowers the National Executive Committee to enforce the
constitution, standing orders, and tules and the code of conduct of the party and to take
any action it deems necessary for such purpose, whether by way of disciplinary action
mcluding expulsion or suspension against any individual member, office bearer or
otherwise. The guidelines provided that where a complaint is received against a party

member:

1. The General Secretary of the party should write to the member concerned
informing him that a complaint had been received and notifying him of the
names of the Panel of Party Members appointed by the working committee to
inquire into and report through the disciplinary committee on the complaint,

2. The panel should examine the complaint made, and the chaitman of the Panel
should write to the member concemned requesting his explanation in the first
instance. A copy of the complaint should be forwarded to the member. A
perjod of seven/ten days could be allowed for the submission of the membet’s

explanation.

e ———
3 §ee the Proviso to the Article 99(13) (a) of the Constitution.
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3. If'the explanation submitted is unsatisfactory or unacceptable and the panel is
of the view that a further inquiry is necessary a charge sheet should then be
prepared by the Panel and forwarded to the member,

4. The panel should notify the complainant also to be present at the inquiry.

the court, the petitioners were not entitled to a hearihg. Two réasons were given by the
respondents: uselessness and urgency. '

The respondent maintained that a fair hearing would have been futile and that would have
made no difference to the result. Counsel for the respondents submitted that there was
sufficient and clear evidence that the petitioners supported the President although the

In accepting a membership o person agrees

(@) To accept the principles, policy and the code of conduct of the party,

(6) To conform to the constitution, rule;sf and standing orders of the party.

(c) To give ail possible support to the candidates nominated by the party
and in no way Support any other person standing against such
candidate.

(d) Not to take part in any political or othey activities which conflict with
the above undertakings and nof bring the partly into disrepute.

In the circumstances, even if the petitioners had formally charged, notice to appear issued
and the petitioners heard, there could have been no defence to the charge and there was
nothing that could have altered the decision arrived at by the working committee. The
principles of natural justice would have been of no avail; hearing would have been
useless. ‘

The Decision of the Court

The petitioners averments that no explanations were called for, no charge sheets were

served, no notice of the date or time and place of the inquiry were given and that the
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petitioners were not called upon to attend the inquiry were not disputed by the Supreme
Court. Tn fact, the petitioners had no opportunity for contradicting, correcting or
explaining anything prejudicial to their views. They were expelled summarily. On the
face of the evidence on record the Court held that the averment that the party guidelines
in respect of disciplinary inquiries were not observed had been established. The Court
held that in deciding to expel the petitioners there was a failure on the part of the
respondents to follow the usual, salutary procedural steps laid down by the political party
to which the petitioners belonged. The guidelines of the party prescribed a process for
disciplinary action to ensure fairness, and as a condition of membership it was to be
expected that the usual process should be followed. '

However, the Court observed that the petitioners were expelled from the party on two
grounds, namely that - ' ' :

(1) at a meeting with the President and several of her Peopie’s Alliance party
colleagues the petitioners have signified their intention and willingness to
support the President who was a rival candidate of the UNP leader

(2) that the petitioners had participated in a discussion of policy issues such as the -
formation of a national government without prior discussion or mandate of the

party.

The UNP is a major political party. The Secretary General of the party was quoted as
stating that it was a "disciplined party.” In handling these matters the Court observed that
it would not have been a useless exercise to adhere to the principles of natural justice for
the sake of preserving public confidence. Flawed decisions may not have been
necessarily the same had the petitioners been heard. The court stated that the decision
taken by the party should be set aside. '

The respondents submitted that the rules of natural justice were in the circumstances of
the case excluded by practical considerations. The election process was ont and it was
imperative that the cohesiveness of the party was safeguarded. The petitioners were not
only expressing their open support to the rival candidate; they were also attempting to
persuade others at the grassroot level to vote against the party. Immediate action was
called for.

Urgeney has in certain circumstances been regarded as permitting a departure from the
need to give a hearing before action is taken. The Court cited some examples of such
instances: the right to a fair hearing may have to yield to overriding consideration of
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national security; a public authority may need to seize and destroy bad meat exposed for
sale or to order the removal of g person with an infectious disease without a hearing etc,
However, having 1egard to the decision in which the urgency has been held to be a
defence, the court was of the view that the respondents have failed to establish that the
expulsion is within the category of extraordinary, urgent circumstances recognised by
courts of Jaw. The petitioners were Members of Parliament and expulsion could have
resulted in their losing their seats in Parliament, The gravity of the matter required that at
least a limited hearing was given to the petitioners before a decision was taken against
them,

Therefore, the Court determined that the expulsion of the petitioners was void and had no
force or effect in law and, therefore, for the purpose of Article 99(13)(a) of the
Constitution, was invalid. '
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World March of Women in the Year 2000
July 1999

WORLD DEMANDS

Demands to eliminate poverty

P-1 That all States adopt a legal framework and strategies aimed at eliminating
poverty.

States must implement national anti-poverty policies, programmes, action plans and
projects including specific measures to eliminate women's poverty and to ensure their
economic and social independence through the exercise of their right to:

- education;

- employment, with statutory protection for work in the home and in the informal
sectors of the economy;

- pay equity and equality at the national and international levels;

- association and unionisation;

- property and control of safe water;

« decent housing;

- health care and social protection;

- culture;

- life-long income security;

natural and economic resources (credit, property, vocational training, .

technologies);
- full citizenship, including in particular recognition of civil identity and access to

relevant documents (identity card);
+ minimum social wage.

States must guarantee, as a fundamental right, the production and distribution of food to
ensure food secuirity for their populations. '

States must develop incentives to promote the sharing of family responsibilities
(education and care of children and domestic tasks) and must provide concrete support to
families such as day-care adapted to parents' work schedules, community kitchens,
programmes to assist children with their schoolwork, and so on. '
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States must promote women's access to decision-making positions.

States must ratify and observe the labour standards of the International Laboyr
Organisation (.ILO)_. They must enforce compliance with national labour standards in free
trade zones, '

the light of indicators such as the human poverty index (HPI), introduced in the Human
Development Report 1997; the human development index (HDI), put forth by the United
Nations Development Programme; the gender-related development index (including an
indicator on the representation of women in positions of power) discussed in the Human
Development Report 1995, and Convention 169 of the International Laboyr Organization

States must take aj] possible steps to end patriarchal values and sensitize society towards
democratization of the family structure. | ‘

P-2 The urgent implementation of measures such as:

P-2 a) the Tobin Tax; revenue from the tax would be paid inito g special fund:
* earmarked for social development; .
" managed deniocratically by the international community as a whole; .
* according to criteria respecting fundamental human rights and democracy;
- with equal representation of women and men;
* 1o which women (who represent 70% of the 1.3 billion people living in extreme
poverty) would have preferred access. '

" At the International Preparatory meeting, the delegates adopted the three above-mentioned demands
without integrating them into the two themes. The Special Newsletter listed them ag “A”, “B” and “C”; this
Guide incorporates them into the whole,
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P-2'b) investment of 0.7% of the rich countries' gross national product (GNP) 1n aid for
developing countries;

P-2 ¢) adequate financing and democratization of United Nations programs that are
essential to defend women's and children's fundamental rights, UNIFEM (UN
Women's Programme), UNDP (United Nations Development Programme) and
UNICEF (UN Children's Fund);

P-2 d) an end to structural adjustment programs;
P-2 ¢) an end to cutbacks in social budgéts and public services;
P-21) rejection of the proposed Multilateral Agreement on Investment (MAI).

P-3 Cancellation of the debt of all Third World countries, taking into account the
principles of responsibility, transparency of information and accountability.

We demand the immediate cancellation of the debt of the 53 poorest countnes on the
planet, in support of the objectives of the Jubilee 2000 campaxgn

In the Jonger term, we demand the cancellation of the debt of all Third World countries
and the setting up of a mechanism to monitor the debt wr ite-off, ensuring that this money
is employed to eliminate poverty and to further the well-being of people most affected by
structural adjustment programs, the majority of whom are women and girls.

P- 4 The implementation of the 20/20 formula between donor countries and the
recipients of international aid.

In this scheme, 20% of the sum contnbuted by the donor country must be allocated to
social development and 20% of the receiving government's spending must be used for
social programs. ‘

P-5 A non-monolithic worid political organlzatlon, with authority over the economy
and egalitarian and democratic representation of all countries on earth (ensuring
parity between poor countries and rich countrles) and equal representatmn of
women and men,
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This organization must have real decision-making power and authority to act in order to
implement a world economic system that is fair, participatory and where solidarity plays a
key role. The following measures must be instituted immediately:

A World Council for Economic and Financial Security, which would be in charge of
- redefining the rules for a new international financial system based on the fair and
equitable distribution of the planet's wealth, Rooted in social justice, it would also focus _
on increasing the well-being of the world population, particularly women, who make up
over half that population. Gender parity should be observed in the composition of the
Council's membership. Membership must also be comprised of representatives of the
civil society, for example NGOs, unions, etc.) and must ensure parity of representation
between countries from the North and South. '

- Any ratification of trade conventions and agreements must be subordinated to
individualand collective fundamental human rights. Trade must be subordinated
to human rights, not the other way around.

* The elimination of tax havens.

- The end of banking secrecy.

* The redistribution of wealth held by the seven richest countries,

= A protocol to ensure application of the International Covenant on Economic,
Social and Cultural Rights. ' '

P-6 That the embargoes and blockades-principally affecting women and children-
imposed by the major powers on many countries, be lifted. '

We reaffirm our commitment to peace and to the protection of the democratic and
autonomous operation of nation-states.>

Demands to eliminate violence against women

V-1 That governments claiming to be defenders of human rights condemn ariy éuthority
political, religious, economic or cultural that controls women and gitls, and denounce any
regime that violates their findamental rights. ‘

V-2 That States recognize, in their statutes and actions, that all forms of violenice against
women are violations of fundamental human rights and cannot be justified by any custom,
religion? cultura] p'r.actice or political power. - Therefore, all states must recognize a

* This demand was integrated to the whole after the Special International Preparatory meeting. It was
labelled “D” in the Special Newsletter. . '
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woman's right to determine her own destiny, and to exercise control over her body and

reproductive function.

V-3 That States implement action plans, effective policies and programmes equipped
with adequate financial and other means to end all forms of violence against women.

These action plans must include the following elements in particular: prevention; pu’blic
education; prosecution; "treatment" for attackers; research and statistics on all forms of
violence against women; assistance and protection for victims; campaigns' against
pornography, procuring, and sexual assault, including child rape; non-sexist education;
easier access to the criminal justice system; and training programs for judges and police.

V-4 That the United Nations bring extraordinary pressure to bear on membet States to
ratify without reservation and implement the conventions and covenants relating to the
rights of women and children, in particular, the International Covenant on Civil and
Political Rights, the Convention on the Elimination of All Forms of Discrimination
Against Women, the Convention on the Rights of the Child, the Convention on the
Elimination of All Forms of Racial Discrimination, the International Convention on the
Protection of the Rights of All Migrant Workers and their Families.

That States harmonize their national laws with these international human Trights
instruments as well as with the Universal Declaration of Human Rights, the Declaration
on the Elimination of Violence Against Women, the Cairo and Vienna Declarations, and
the Beijing Declaration and Platform for Action.

V-5 That, as soon as possible, protocols be adopted (and implementation mechénisms be
established) for:

the Convention on the Elimination of all Forms of Discrimination Against

Women (CEDAW); _
+ the Convention on the Rights of the Child.

These protocols will enable individuals and groups o bring complaints against a State.
These protocols are a means to exercise international pressure on governments to
implement the rights set out in these covenants and conventions. Provisions must be
made for effective sanctions against non-compliant States. ‘
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V-8 That aj States adopt and Implement disarmament policies with respect to
conventional, nuclear ang biological weapons.

International Preparatory meeting on the condition of 3 country-by-country adoption
brocess. Some delegates were not in a position to be able to commit to publicly
defending these demands in their respective countries, They remain an integral part of
the World March of Women in the Year 2000, Over the next few menths, the names of
adopting countries wij be added. ' B '

? These demands were integrated into the whole after the Internationai Preparatory meeting, They were
labelled “g» «p» and “G” in the Special Newsletter : :
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V-11 That the right to asylum for victims of discrimination and persecution based on
sexual orientation be adopted as soon as possible.

Available for sale

SRI LANKA: STATE OF HUMAN RIGHTS 1999

For the first time, the report covers

* Independence of the judiciary
* Mental heaith
* Freedom of Information

‘ in addition to the topics generally covered (freedom of
expression, emergency rule, judicial protection of human :
rights and children’s rights). |

Price Rs. 350/-

’ Enquiries: "

Law & Society Trust
No. 3, Kynsey Terrace
l Colombo 8
o Tel. 691228/684845

|
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