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PREFACE

The present volume was expected to be out in print in 1988/89,
but due to the unsettled conditions in Sri Lanka at the time, was
unavoidably delayed, and the task had to be completed during 1991.
In spite of the delay the material contained herein has its freshness,
relevance and perennial interest not only for students of political
science, but also for the general public.

The manuscript for the press was prepared by Mr. Asita Obey-
sekere at the request of the Law and Society Trust, and was further
edited by the present writer, who also undertook the task of proof
reading of the entire volume. The writer also acknowledges the
cooperation of the Sridevi Printers. Once again the American
Studies Association of Sri Lanka wishes to recognise the coope-
ration and the strong support given by the American Cultural
Affairs Office of the U.S.L.S. in Colombo and the Law and Trust
Society of Sri Lanka.

21/9 Pagoda Road W. M. K. Wijetunga
Nugegoda President, ASA.
SRI LANKA.

August 1991,






INTRODUCTION

The papers published in this volume, with one exception, were -all
read at a Seminar on the Constitutions of the United States and Sri
Lanka: A Comparative Study organised by the American Studies
Association of Sri Lanka at Kandy, on the 28th and 29th of Novem-
ber 1987. The exception is the article by Professor S. U. Kodikara
who was unable to attend the Seminar due to other engagements.
However, on 18th June 1988 he more than made up for this by add-
ressing the American Studies Association in Colombo on the theme
of “Foreign Policy and the Democratic Process: The United States
and Sri Lanka”. By the end of his exposition it was clear that the
inclusion of that address would enhance the value of this volume.
The presentation by Dr Neelan Tiruchelvam on the “Constitutional
Safeguards in the U.S. and Sri Lanka Constitutions” is also not
included in this volume as a manuscript was not available at thc time
of printing.

About four years have clapsed between the original date of the
Seminar and the publication of this volume. During this period
many of the original papers were modified not only in response to
criticisms and suggestions during the Seminar itself but also on the
request of the editor. What has emerged therefore is a collection
of essays exploring many different aspects of the Constitutions of
Sri Lanka and the United States. The essays themselves are written
from different points of view and no attempt has been made to
harmonise the divergent and sometimes even conflicling views ex-
pressed in them. Together they form the most penetrating and
extensive effort yet made at comparing (as one speaker put it)
“an old consntuuon in a new country with a new constitution in
an old one.” : -

Indeed, throughout the discussions at the Seminar, some schol-
ars wondered about the validity of the comparisons. Not only was
the United States a federal state but some of the constituent units
of that federation were far larger in size than the entirety of Sri
Lanka.. There were wide variations in the histories of the two coun-
tries as well as differences in their cultures, their historical heritage
and in the current economic and social conditions prevailing in
them. Although some agreed that the constitutional structure in
other countries were profoundly influenced by the British colonial



tradition and western liberal democratic institutions, many Sri
Lankans, though not all, tended to view the constitution of the
United States as a standard by which they could assess the flawed
realities of the Sri Lankan structure.

The essays in this book embody not only a considerable amount
of painstaking research but also flashes of illumination and insight,
Some of them have wide areas of agreement. For example both Ms
Jacqueline Lee Mok in her welcome address and Mr. Edward
Marks in his presentation on the socio-political history of the consti-
tution of the United States pointed out that constitutions were often
compromise settlements that emerge in certain socio-political

environments. They need to be amended or modified when con-
ditions change.

Professor G. L. Pieris deals with a different area altogether in his
own essay., He makes a clear distinétion between the Austinian
concepts of individuals, illimitable sovereign power and the more
pragmatic and functional idea of the separation of powers. Having
clearly shown how this latter concept operates (within limitations)
in the United States he agrees that, despite the presence of a vigour-
ous executive, it has influenced the Sri Lankan constitution as well.
Professor Wiswa Warnapala on the other hand emphasises that the
procedure of appointing members of Parliament, the extension of the
life of Parliament by means of a referendum in 1982, and the strong
party control over members of Parliament make a “mockery of
democracy” in Sri Lanka. He argues that the Presidential system
in Sri Lanka emanated from the *‘political strategies’ of Mr. J. R.
Jayewardene rather than from a consensus within the ruling United
National Party. He argues that unlike in the United States *‘the
Presidential experiment instead of bringing about political stability
and continuity of democratic government in the third world has
resulted in political chaos and the erosion of constitutional govern-
ment and democracy.”

Dr Jayadeva Uyangoda’s essay is basically an examination
of the relationship between the President and Parliament in Sri
Lanka. He tries to relate the establishment of a Presidential system
to the need for a strong executive to implement the new outward-
oriented economic policy based on foreign investment. He argues
further that this development was also in line with the tendency in



other deeply divided third world societies to try to create a strong
centre of power, He argues that this very attempt has produced
further cleavages in Sri Lankan society and has promoted a growing
isolation of the regime. Dr Uyangoda in his essay also expresses
considerable misgivings on the survivability of the 1978 constitution
of Sri Lanka. Dr Radhika Coomaraswamy, on the other hand,
examines the Sri Lankan constitution from a different point of
view. “Whatever disagreements we may have about. the actual
text of the 1978 constitution...... " she writes, “....the constit-
ution, in the text at least is very much written in the Anglo-American
tradition which has been the basis of our legal and political pro-
cesses since independence.”” However, she points out that it is
really the working of the constitution that is crucial. In her de-
tailed critique of the amendments to the constitution and the
referendum of 1982, she contends that these developments have dele-
gitimised the entire political structure.

If in the analysis of the nature of the constitution this collection
is much more informative and critical of the Sri Lanka situation
than of that in the United States, the balance is much more even in
respect of the studies that deal with the conduct of foreign policy.
Dr Amal Jayawardena provides a sound analysis of the powers of
the Presidents of the United States and Sri Lanka in relation to
foreign policy and reminds us that the two sets of powers may be
difficult to compare in reality because Sri Lanka is weak and the
U.S.A. powerful in military and economic terms. Dr S. U. Kodi-
kara’s incisive analysis of ‘Irongate’ in the U.S. and the Indo-Lanka
Accord in Sri Lanka is set solidly in the background of the consti-
tutional and political structures of the two countries. His paper
is one which reveals equal familiarity with the political systems of
both couatries.

In the area of federalism and the devolution of power, Dr
Ranjith Amarasinghe’s clear analysis of the situation in the U.S.A.
and India with lessons that could be drawn by Sri Lanka is a notable
contribution. He emphasises that in the end, what would matter
are not constitutional niceties but acceptance by the people. Dr
Shirani Bandaranayake on the other hand, is concerned with limits
of devolution within the unitary Sri Lanka state. She argues (and
Dr Amarasinghe agrees) that the Thirteenth Amendment to the
Constitution introducing Provincial Councils has changed the uni-
tary nature of the Sri Lankan Constitution.



_ 'Thc four concluding essays in this collection deal with the
judiciary and its role.  Mr. Shibly Aziz makes -a clinical
analysis of the ways in which the Supreme Court “of Sri
Lanka has tried to deal with cases dealing with various fundamental
rights protected by the constitution. He highlights the problems
faced by those who claim redress including the high cost of litiga-
tion, possible victimisation and delay. His suggestion that a greater
role could be played by a Human Rights Commission merits ser-
ious notice. Mr Anton Cooray in a well-reasoned essay argues
that because the constitutional role assigned to Sri Lankan judges
is limited, “the power that the American Courts wicld can never be
realistically achieved by Sri Lankan courts.” Nevertheless, he is
optimistic that the Supreme Court could still hold an important
position of influence and indicates that the tendency of dissenting
judges to place their reasoning on record is a positive feature.
Justice T. W. Rajaratnam in the final essay in this collection em-
phasises that the US constitution has had more time to grow, and
more lessons to learn from. While being critical of the performance
of the Supreme Court of Sri Lanka he too states that *“‘where there

have been dissenting judgements, our jurisprudence, to that extent,
has been enriched.”

The collection of essays in this work thus covers a wide area.
As is inevitable in a work of this sort certain key aspects—such as
the electoral system and the provisions relating to control of public
administration—are not examined in any length. Moreover, the
essays themselves, written largely by Sri Lankan scholars, reveal
Sri Lankan concerns and preoccupations. Nevertheless, taken as
a whole, within the cover pages of this volume there is much that
stimulates reflection and thought.

The publication of this work was undertaken as a joint venture
by the American Studies Association and the Law and Society Trust.
The help, encouragement and advice given by the Executive Com-
mittee of the American Studies Association as well as by Dr. Neelan
Thiruchelvam and Ms Sakuntala Rajasingham of the Law and
Society Trust are all recorded here with gratitude. o

C. R. de Silva,
Editor,
1988.



THE SOCIO - POLITICAL HISTORY OF .

THE U.S. CONSTITUTION

Edward Marks

“ We the people of the United States, in order to form a more,

perfect union, establish justice, insure domestic tranquility, provide
for the common defence, promote the gencral welfare, and secure
the blessings of liberty to oursclves and our posterity, do ordain
and cstablish this Constitution for the United States of Amcrica.”

Just over fifty words and yet the preamble to the U. S. Constitut-

ion sets forth the style of government to match the inspiring words.

of our Declaration of Indcpendence. And in those fifty-odd words,
two very important concepts arc heralded. That the power of the
Constitution stems from the people, and that the government

cstabllshcd 'by thc Consmuuon has a r..sponsnbillty to promolg

e o

general welfare.

William Gladstone, British statesman and Prime Minister, once
described the American Constitution as “The most wonderful
work ever struck off at a given time by the brain and purposc of
man”. That description might be a little cxaggerated, but in this
bicentennial year of the signing of our Constitution, we take pride
in the fact that our Governmental Charter has withstood the crucial
test of time. Drafied in Philadelphia in 1787, the American Cons-
titution is now the oldest written and still polltlcally viable Cons-
titution in the world. In the words of Alfred Kelly and Winfred
Harbison, “it has survived the trials of practical politics, the holo-
caust of civil war, and the immense and relentless tide of social
and economic change induced by the industrial revolution™.
Written in the eightcenth century for an agrarian nation of four

;n:lllon 5n people, the Constitution remains the binding force of a late”

twenticth century mulu-evcrllung socicty of 250 million Americans.

————

—



How did this remarkable document come into being? And
what makes it so enduring? As our seminar undertakes this two-
day study of both the U.S. and Sri Lankan Constitutions, I would
like to touch upon a few of the socio-political events which led up
to the creation of the American Constitution. I do not pn.tcnd
to be a scholar on these matters, but I hope some of what I say

this morning will help put the U.S. Constitution in an historical
context.

I will not reinvent the wheel by going back to the days of the
Magna Carf.a Sufﬁcc it to say that En gland’s own _long political
ment called for in our Constitution. But 1t is in the colonial penod
that history melded with contemporary thought to produce the
Amcrican Revolution and Constitution,

The American colonies could be roughly divided into three basic
categorics: Joint-stock, compact or convenant, and proprictary.
English merchant companies were the first to settle in the new
world in Virginia and Massachusetts. Because of their mercantile
philosophy basic charters were drawn up to define their purpose
and their modus operandi.  As much as anything clse the chariers
were designed to insure proper management of the business opera”
tions and to encourage new stock subscriptions. Eventually,
these company contracts gave way to locally administered govern-
ments patterncd after British representative assemblics because the
London-based Administrative Councils were not responsive to the
local situation.

In Connecticut and Rhode Island, colonies were ecstablished to
escape rcligious persecution in England. Unlike their mercantile
compatriots, these colonists intended to settle in parts of the new
world away from the joint-stock companies. Conscquently, the
political authority which covered, for example the Virginia Com-
pany, was for all mtents and purposes, meaningless to the Ply-
mouth scttlers. There, in onc of the most famous examples in
history, a group of colonists organized themselves through a com-
pact—in this instance, the Mayflower Compact. Bound together
on religious grounds, the Mayflower Compact signatories declaredl
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that “We whose names are underwritten........ ....do by these pre-
sents, solemnly and mutually in the presence of God and one
another, covenant and combine ourselves together into a civil body
politick......"”

Nevertheless as in the case of the joint-stock colonies, the com-
pact societies developed a system of local government where a
Governor, a Board of Magistrates and Town Represcatatives met
together in a “General Court or Legislature” to pass laws, collect
taxes, make land grants and establish a public code of conduct.

The third of the colonial categories is the proprictary-settlements
which were deeded outright by royal charier, like Maryland, New
York, and Pennsylvania. In fact, cight of the thirieen original
oolonies in America grew out of these feudal grants awarded to
those loyal to the Stuart reign. First mcant to be an extension of
the seventeenth century British feudal system, the proprictary
charters gave almost absolute authority to the Crown’s representa-
tive in the areas of local administration, lawmaking and military
affairs.

But as time passed, the proprietery colonies collapsed for two
reasons: FFeudalism itself was dying in Britain, and it never really
flourished in America because the premise of land preservation
had no relevance in the new world where land was abundant.
Nonetheless, the proprictary colonies left the legacy of a parlia-
mentary system because the relationship the proprictor had to his
tenants was “analogous to that of the King of England”. Thus,
the familiar British parliamentarian systcm of government was the
easiest for the proprictor to adopt in administering his own lands.

So. from these different types of colonial settlements, we find the
fundamental core from which the American constitutional systcm
evolved. According to one historian, *“The joint-stock company
contributed the basic framework of colonial and later state govern-
ment. The separatist church contributed the doctrine of govern-
ment by compact. The feudal proprictarics...... hastcned the
transfer of English parliamentary institutions to Amcnca These
influences are still noticeable today.



=+

Without subjecting you to a crash course in American history,
let me just L_mention a philosophical development which influenced
the formation of the United States and its. Constitution. The old
world "~ imagined; | mvented ‘and formulated the enlightenment...
The new world-certainly the Anglo-American part of it—realized
it and fulfilled it. It was Newton and Locke, and their eighteenth
century successors in Britain and on the Continent—Philosophers
likc Pricstly and Bentham, Hume and Monboddo in Britain,
Montesquicu, Voltaire, Buffon, and Diderot in France, Christian
Wolf and Lessing Von Haller and Gocthe in Germany, Genovesi,
Filangicri, Beccaria, and Tanucci in the Italian States, and some-
times supporting them, “Enlightened” monarchs like Frederick
of Prussia, Joscph of Austria, Leopold of Tuscany, and Gustavus
of Sweden—who launched the enlightenment, gave it respectability
and, somcwhat tentatively, experimented with it. But it was

Amcricans who not only cmbraced the body of enlightenment

principles, but wrote them into law, crystalized them into institu-

tions, and put them to work. That, as much as the winning of

independence and the creation of the nation, was the American
Revolution.

Although inevitably the enlightenment took different forms from
country to country and {from generation to generation, in its domi-
nant and pervasive ideas it transcended national and continental
boundarics. Alike in the old world and the new, it had its roots
in the same intcllectual soil, and produced a common harvest of
idcas, attitudes, and even programs: recognition of a cosmic sys-
tem governed by the laws of nature and nature’s God; faith in
reason as competent to penetrate to the meaning of thosc laws and
to induce conformity to them among socicties in many ways irra-
tional; commitment to what Jefferson called “The illimitable free-
dom of the human mind”, to the doctrine of progress, and—with
some reservations—to the concept of the perfectibility of man; an
ardent humanitarianism that attacked torturc, slavery, war, poverty,
and discase; and confidence that providence and natw.e had
decrced happiness for mankind. :

In his second Treatise on Government, written in 1680, Locke
considered that the_natural rights-were Lhos&oﬁ‘l;fc,_becrty_ana
Estate”. As we all know, Locke’s doctrine of inalienable natural
ri'gﬁwould later be enshrmed‘boﬁr‘lm Declaration_ oLInde-
pendence and in our Conshtuuan s Bill of Rights. -
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‘Because the circumstances leading up to the American Révolu-
tion are well known, I'll push the “fast-forward” button and move
to the events leading up to the signing of the American Constitution
in 1787. T have already outlined earlier the political and philoso-
phlcal genesis of the Constitution, so this next part will, I hope,

put the Constitutional Convention in its historical context.

In March 1781, during the American revolution, American
statesmen adopted the Articles of Confederation, described by
some as “simply a league of friendship”. Originally drawn up in
late 1777 by the Continental Congress, the Articles of Confederation
tried to find a common ground amid the various disputing factions.
In fact, although the Articles “vested all national power in a
Congress to which each statc legislature appointed dclegations
and in which state had a single vote”, the Congress was actually
powerless. '

In principle the Articles of Confederation accorded many of the
same authoritics to the National Government as did the Constitut-
ion. Yet, the Articles arc perhaps best understood in what they did
not achieve. All dccisions made by the Congress had to be en-
dorsed subsequently by the States: thus, the real power belonged
not in the National Congress but with the individual sovercign
states. The weakness of the Confederation became morc obvious
as the United States moved from its War of Independence to the
establishment of some kind of normalcy.

When Danicl Shays, a former revolutionary war hero, led a band
of farmers in an angry and rcbellious attack against a federal arsenal
in Massachusetts in late 1786, leading American statcsmen clearly
realised that events had come to a head. They decided to hold a
Constitutional Convention in Philadelphia in May 1787, their task:
“To take into consideration the situation of the United States, to
devise such further provisions as shall appear to them ncccssary to
render the Constitution of the Federal Government adcquate to
the cxigencies of the Union; and to report suchan act for that pur-
pose to the United States in Congress assembled as......will effect-
vally provide for the same” In essence, the Constitutional
Convention was to créate a new American frame of government. -



'1:110 Convention assembled in what has been called “The critical
period of American history”. The American people had exper-
ienced a fong and destructive war: They were just beginning to
emerge from a severe economic depression following a war-time
boom: Their normal peace-time commerce with Great Britain
and the West Indies was disorganized by reason of separation from
the British empire. Economic *‘Heresy”—paper-money agitation
and other evidence of recurrent. populism—was abroad in the land,
and in at least one instance taking the form of armed insurrection.
Political agitation, under such revolutionary slogans as cquality
and the rights of the people, that spirit of *Faction” which so
alarmed Madison and others, was rampant. There was hostility
to government and a marked aversion to taxation, whether with
representation or without representation. In the minds of many,
lifc, liberty and property were far from safe. Facing these diffi-
culties, the nation was attempting to do business under the Articles
of Confederation, which Alexander Hamilton termed an*‘imbecility™.
Each State was an imperium in imperio: Public credit was demorali-
zed and private credit lacking in confidence; the Treaty of Peace
with Great Britain was being ignored by both sides and secmed
incapable of enforcement; the national currency was practically
worthless; the prestige of the government was practically non-
existent at home and abroad; the public will scemed to be para-
lyzed. Almost any citizen could present a catalogue of catastro-

phics attributable to the Arlicles of Confedcration, and the most
vocal citizens did.

Our Cultural Affairs Officer, Ms. Mok, recounted carlier this
morning how the delegates to the Convention_had to hammer out
compromisc-after compromise. In doing so, the framers of the

[ Constitution created a delicatc balance between a central govern-"
# .I ment given ceriain authorities to uphold the national interest and
| ' the sovercignty of the_ mdmdual states to govern themselves.
' Most important, the power given to the Congress as well as that

retained by the States, was explicitly defined as deriving from the
people themselves.

As we enter into the third century of the American Constitut-
ion, we are amazed at the longevity of this document which was
born in desperation. Until the final days of ratification, there was

6



intense dispute about the intent of the Constitution, and anti-
federalists fought against too much power being given te the central
government. Yet, in spite of the many obstacles the delegates
faced, there did emerge our Constitution.

Benjamin Franklin is often quoted as saying, “I doubt, too,
‘whether any other Convention we can obtain may be able to make a

have the adva.ntagc of their jOLI'LT. nusdom, you incvitably asscmble

Wlf.]‘l those men all their prejudices, their p:.ssmns _their errors -of.

opinion, theu' Ic_nca! mterests and their selfish views:.. From such an
assembly can a perfect’ “production be expected? It thercfore
astonishes me...... to find this system so near to perfection as it
does...... I consent...... to this Constitution because I expect no
better, and because I am not sure that it is not the best™.

The American Constitution may not be the best, but it has sur-
vived. Amecrican scholar Barbara Jordan calls it a living document,
not a lifcless plccc of paper resting in a dusty archwes The recent
intense dcbate in the United States over the nomination of Robert
Bork to the Supreme Court is a perfect example of just how much
of a living document the Constitution is. The United States
Senate rejected the nomination because many Americans disagreed
with Judge Bork’s narrow and literal interpretation of the Consti-
tution, where the * origmal intent” of the Constitution’s framecrs
should be the only guide in applying the Constitution to today’s
legal issues. That is not the philosophy of thc majority of the
American public, who do not believe that the.framers of 1787,
could poss:bly have imagined the world of 198? In short, Ameri-

chan; oe_s of the past 200 years. ‘Bork did_not seem o offér that view’
of the Constitution, and that cost him a seat on the Supreme Court.
The debate reflected how Americans feel about the Constitution,
and what they expect of those who are called upon to interpret it.
Possibly even more significant, it demonstrated the importance
they give—both in politics and in popular mythology—to the role
of the Constitution in contemporary American life. It is truly a

document that lives.

As we begin our seminar on the U.S. and Sri Lankan Consti-
tution, I am sure we will se¢c both these documents come to life.

.



2 THE DOCTRINE OF SOVEREIGNTY
IN THE UNITED STATES AND
SRI LANKAN CONSTITUTIONS:
THEORY AND PRACTICE

G. L. Pieris

Sovercignty is an essential attribute of the modern State. The
viability of the concept can be traced back to the rise of individual
statcs in Europc about the time of the Rcenaissance. A conspic-
uous feature of the Middle Ages was the oneness and indivisibility
of the Continent of Europe which had the appearance of an impreg-
nable monolith in the spiritual as well as the temporal sphere-
In thc former area the unquestioned authority of the Roman
Catholic Church cmbraced the cntirety of Europcan Christendom,
and in the latter the Holy Roman Emperor reigned supreme. This
was an cpoch of history described as the Age of Darkness. It
was so labelled because the spirit of inquiry, the supremacy of
reason and the emphasis on analytical power and the human intell-
ect, which typified the zenith of Greck civilization, went against the
grain of the values and predilections of an altogetber different
phasc in the history of mankind. The importance of individual
judgement and discrimination, coupled with the refusal to accept
what was not fully graspcd by the una ided intellect, yielded to the
enthronement of faith, belief and obedicnce as the ultimate values.
The teachings of the Church became the conduit through which the
work of God became intelligible to man. St. Augustine, in his
monumental work Civitas Dei, stresses the fallibility of man and the
inherent limitations of human intellcctual capacity. This theme is
powcrfully developed by St. Thomas Aquinas who, in Summa
Theologica, declares that a good deal of the lex divina, or the law of
God, is by its very nature incomprehensible to the human mind
and that the path to salvation lies in unremitting faith in the doct-
rines of the Church. The relegation of the critical facully was thus
identificd as a cardinal virtue in the environment of the Middlc Ages-



- These values underwent a fundamental transformation with ‘the
advent of the Reformation. Luther in Germany, Calvin in France,
Zwingli in Switzerland and Wesley in England taught that religion
is an essentially personal expericnce and that man should com-
mune with his Maker directly rather than through an intermediary
such as an institutionalised Church. From this movement, as
powerlul in its repercussions as any other in history, arose the
impctus for the rise of national Churches in different regions of
Europe.

The tendency towards separation and disintegration was strength-
encd by yet another phenomenon which eroded the stability of the
social order charac'cristic of the preceding age. Social institutions
during the Middle Ages derived from feudalism, and the pivotal
relationship regulating patterns of social behaviour at this time was
that between vassal and fief. Ownership of land was the key to the
structure of social bonds in the feudal hierarchy, the essential
attribute of which was the lack of social mobility. Birth determined
one’s social station in life and immutably governed one’s destiny.

All this could hardly survive the consequences of colonialism
and mercantilism which were inexorably ushered in by the dis-
-covery of vast tracts of land in the New World, in Asia and in
Africa. The spirit of the new age was one of adventure, initiative
and the relentless pursuit of profit. Archaic social distinctions
giving expression to moribund priorities were swept into oblivion
by the winds of change; these values did not survive, and were in-
capable of surviving, because they were perceived as impediments
to economic prosperity and self-advancement. The growth of
institutions of higher learning around the Mediterranean, in Ger-
many and in the British Isles, and the rapid spread of education,
broke down social barricrs and brought into existence a vigorous,
confident and economically viable middle class dependent for its
prosperity on trade rather than on ownership of land. It is wholly
in kecping with the aspirations of the dominant groups which
emerged into prominence during this period that the pan-European
bonds unifying the social and economic structure should fast dis-
integrate. Patriotism, born of consciousness of and pride in
national identity, began to manifest itself as a powerful motivating
force.
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- It is against this background of social, economic and cultural
developments that the thcory of national sovereignty began to be
propounded by philosophers at the dawnof thie modern age. Jean
delna- in France, was one of the first thinkers to postulate national
sovereignty in absolute terms.! Sovereignty to him, had nécessarily
to be total and all-embracing if it was to be meaningful. A quali-
fied or diluted conception of sovereignty was, according to his
analysis, a contradiction in terms. However, it has to be remem-
bered that in this, as in any other age, the spirit and the substance
of political ideologies are largely moulded by prevailing social
circumstances. This was a time when, throughout the Iength and
breadth of Europe, enterprising barons were seeking to expand their
hegemony and to lay claim to the occupation of a national throne.

Typical of the rise of national monarchies is the success of Henry
Tudor, Earl of Richmond and later Henry VII of England, in sub-
jugating the House of York in the Wars of the Roses and in es-
tablishing his authority over the entirety of England as a unified
kingdom. Comparable developments, away from the divisive
influences of petty chiefs and potentates wielding regiona! influence
and towards the forging of national authority symbolised by a scat
of government encompassing the realm, were much in evidence
simultaneously in France and in Spain. In each of these instances
the national well-being was predicated on a strong and secure
central administration which had both the will and the power to
suppress parochial claims to suzerainty. The intellectual impetus
towards forging of this national consciousness was supplied by
writers who argued persuasively that unfettered power at the centre
was indispensable to effective nation-building. It is, therefore, for
pragmatic rcasons envisaging consolidation of national authority
against overwhelming odds that the leading intcllects of the period

unrepentantly advocated the conferment of despotic power upon
the sovereign.

The most influential of the writers who immortalized this tra-
dition in the jurisprudence of the West is John Austin. His theory
of analytical positivism, contained, as an integral element, a dis-
tinctive conception of sovereignty.? To_Austin’s mind soveregnty
was, of neocssnty, indivisible and. llhmltablc .__Austin was convince
"‘h._..-—-_.v
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that any mechanism, institutional or practical, which aims at cir-
cumscribiug the scope of sovercignty cannot but eliminate the very
basis of sovercignty. Sovercignty, as he conceived of it, is an all or
nothing concept: if it is to exist at all, it must exist in its integrity
and totality. Austin’s notion of sovereignty has an essential link with
his exposition of the imperative thcory of law which underpins his
political thought. The fundamental character of law, in Austin’s
_opinion, is that of a command issued by a-political superior to a
political inferior, its efficacy ensured by sanctions attendant upon
contravention of the command. According to Austin’s analysis
the coercive sanctions which ¢nsure obedience to law are directly
attributable to the political will of the sovereign. This uncompro-
mising analysis of the nature of sovereignty and law makes
no concession to social realities: on the contrary, it postulates, at
the apex of political organisation, a fusion of powers which admit
of no limitation under the aegis of the legal order.

A similar analysis of sovereignty, unattractive as a practical con-
cept in the everyday world of affairs, is embodied in the work of
Thomas Hobbes.* In his magnum opus, The Leviathan, Hobbes
conceives of the State as a giant, omnipotent and_unconquerable,
Hobbes imputes to the human subjects of the sovereign extremic
qualities of frailty., vulrerability and wcakness. Indeed, his_atti-
tude to thc individual member of socicty is one of undlsgmscd
conlempL He looks upon human beings, subject to the govern-
ance of the sovereign, as mere “‘worms in the entrails of Levia-
than”, Thc cssential message of Hobbes is that the sovercign, if he
is to govern socicty effectively, must wicld plenary and unbridled
power. Any legal limitation of (lie substance of sovereignty is,
inevitably, the precursor of anarchy.

If Hobbes' prescription of sovereignty-appears to the modern
mind the surest road to despotism, the answer is that the attitudes
and approach of Hobbes need to “be viewed in perspective, in the
setting of the social and pohucaf circumstances which dominated
life in England in the time of Hobbes. This was an age of turmoil
and upheaval when Charles I of England had declared war against
his Parliament. The bitter and sustaired conflict between the Ceva--
jers and the Roundheads made normal life impossible. The
prevailing atmosphere was one of decp division and tension, with
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families torn asunder by enmity and suspicion and the spirit of
freedom inexorably snuffed out. It was at such a time that Hobbes
denigrated human life as “nasty, brutish and short”. Hobbes
attributed the failure of political and social institutions in his day
to debititating restraints on sovereignty which prevented the emer-
gence of a ruler possessing the resolve and the compe'ence to stifle

These extreme interpretations of sovereignty, themselves the
product of compelling social exigencies, have little relevance to
contemporary _political. -theory.- Sovereignty constitutes thc cor-
nerstone of the Constitutions of Sri Lanka as well as the United
States; but the point of departure in defining and applying the
attributes of sovereignty is, naturally, very different. Modern
political thought is moulded by the assumption that sovereignty is a
concept of value only in so far as it subserves social needs and pro-
vides a structural framework within which the requirements of the
community can be fulfilled. '

This is the foundation of the theory relating to the social con-
tract which pervades the thinking of several political philoso-
phers of distinction. Tt can perhaps be said with justification that
no political thinker influenced the doctrines embodicd in the Consti-
tution of the United States to the same extent as did John Locke.*
The whole edifice of Locke’s political philosophy is constructed on
the base of the social contract, a hypothetical phenomenon which is
said to regulate the relationship_between the ruler and his subject
people. Life in a state of nature was frec but indisciplined; it
provided no security or contentment because it was founded upon
brute force, the survival “of the fittest. Men were therefore dis-

posed {0 abjure a part'of their primodial rights of self-determination
and to surrender this segment of their inherent individual rights to
the sovereign as the nucleus of a coercive authority designed to
ensure order and tranquillity in the community.

In the state of nature which preceded this development all indi-
viduals were sovereign. It is because this condition of affairs
was not conducive to the full flowering of the human personality
that government based upon a structural framework for the excr-
cise of civil authority was acquiesced, in as a matter of consensus,
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to promote an atmosphere in which all members of the community
would be free to lcad orderly lives. Human beings are egocentric
in motivation and their interests are often incompatible. To_
ensure peace by regulating conflict among members of the com-

mursity; the sovercign needs power; his_authority must be ack-

knowledged, and his " ¢ommands obeycd But his authority "is

morally warranted and acccpl.ablc to society not as an abstract

value desirable in itself but only in so far as the sovercign’s authority

is exploited for purposes which members of the community envi-

saged when they transferred their rights in part to him.

The hypothetical transaction between the sovereign and the
community has a bipartisan and reciprocal character. Just as the
sovereign has a nght to the allegiance of the community, so must
he accept the imperative duty to exercise his power to preservc
peace and serenity in the society which he rules. The seminal idea
is ‘that political power is controlled and limited by the objectives
which it is intended to accomplish. The underlying concept bears
some resemblance to the juridical character of a trust. As a con-
dition for exacting continued obedience from his subjects, the sover-
eign is bound to fulfil the public purposes in contemplation of which
his authority was created and strengthened. As soon as sovereignty
is directed towards the attainment of objectives extraneous to these
aims, sovereignty degenerates into tyranny and caprice, and is no
longer fortificd by a convincing ethical rationale. Writers like
Locke and Rousseau,5 nurtured in the liberal tradition of the social
contract, placed consistent stress on the moral limitations of sover-
eignty by reference to the well-being of the community at large.

John Locke developed the notion of private property as one of
the major strands interwoven into the fabric of social contract
ideology. In common with the laissez-faire economic and political
philosophers who followed him, Locke believed that the stimulus of
private profit and private property lay at the core of man’s primae-
val instinct for sclf-advancement. Locke was convinced that
there exists no greater impetus for rededication and commitment, no
greater spur to redouble one’s efforts in the pursuit of socially
desirable goals, than the urge to develop oneself and to benefit
one’s family. Private properly, according to this analysis, is a
uniquely powerful mainspring of initiative and creative energy.
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When man renounced the law of the jungle and opted for a
coherent social order, one of his primary motivations arose from
the innate desire to secure the integrity and inviolability of the
assets which he had accumulated.

This perception was elevated in the political philosophy of Locke
to the plane of recognition that a cardinal justification for the exis-
tence of the State itself was the protection it conferred on the
institution of private property. The legal order enforced by the
sovercign by resorting to coercive sanctions engenders in the minds
of the public the sense of security which they nced in respect of
the safety and continuity of their private possessions. It is as
part of the price which they are content to pay in order to obtain
this basic sense of security that men show themselves prepared to
disavow some element of their intrinsic rights and to concede sover-
cignty to their ruler. John Locke’s discussion of the role and signi-
ficance of private property illustrates in vivid terms the functional
complexion of sovereignty and the need constantly to justify its
negative aspects, entailing the curtailment of individual liberty, by
focussing upon practical gains which are seen to accrue to the
community in areas crucial to-their collective well-being.

It is no mere coincidence that Locke's reference to_the protec-

tion of “life, liberiy and properlgg__w ¢ ultina ratio of the State,
as the embodimént 6f political sovereignty, should have been
adopted by the framers of the Constitution of the United States
with but one modification. The Founding Fathers chose to deleie
the reference to “properiy” and to substitute for it an allusion to
“the pursuit of happiness”. A central thread which Tuns through the
fabric of the American Constitution is the imposition of a variety of
restraints, cumulatively dramatic in their impact, on the exercisc of
sovereignty. In fundamental respects the Austinian theory of
sovereignty is incompatible with the postulates of American consti-
tutional law. Far from sovereignty being, by its very nature,
indivisible and illimitable, as Austin insisted, the federal constit-
utional structure which the Founding Fathers selccted presupposes
a division of governmental powers between centre and periphery,
between the federal organs of government and the constituent
States of the federation. :
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The essence of federalism is the aim of unity amidst diversity.
The States retain their resolve to remain self-governing and autono-
mous in an extensive gamut of matters, embracing inter alig
education, _transport, agriculture and recreation. It is only in
regard to a comparatively restricted range of matters, principally
defence and forcign affairs, that the States agree to devolve their
powers upon the ccntrc and l.o bc gu1ded by its dec:s:ons Federal-
designed to com‘bmc a liberal measure of self-government in paro-
chial spheres with the recognition of central authority in areas
which arc vital to the life and welfare of all the constituent units
without discrimination. Itis, at bottom, an experiment in the shar-
ing of power. The balance to be struck in the distribution of power
between the centre and the periphery involves value-judgments
which must show sensitivity to existing cultural patterns and geo-
political realities. The federal government in Canberra, for
instance, retains in its hands a far greater volume of powers than
the federal administration in Ottawa. This difference is acc-
ounted for by the ‘significant contrast between the constitutional
experience of Australia and that of Canada. Inhibitions generated
by the growing influence of hostile powers, chicfly the People’s
Republic of China, and the enhanced perception of the need for a
vigorous defence deterent, which these fears have buttressed, have
proved powcrf ully conducive to reinforcing the powers of the federal
government in the geco-political context of the Australasian sub-
continent. On the other hand, imporiant cultural differences
and, even more, striking inequalities with regard to possession of
natural resources and distribution of income among the different
provinces of Canada have brought about a climate of opinion in
which the provinces remain implacably jealous of their rights and
privileges, and view with misgivings efforts, however well-intent-
ioned, to strengthen the centre at the expense of their own auto-
nomy. The ramifications of the confiict between Rene Levesque,
at the time the regional leader of Quebec, and Trudeau, the former
Prime Minister of Canada, are symptomatic of these tensions.

Ethnic and linguistic antagonisms frequently exacerbate these
strains, and the choice of the appropriate via media has necessarily
to take into account empirical social circumstances and the entirety
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of the historical experience of the community in question. The
Constitution of India contains an extensive list of subjects in res-
pect of which concurrent jurisdiction may validly be exercised by
the central”government in New Delhi as well as by the “individual
states.  Federalism is no stercotype but a flexible constitutional
model endowed with sufficient resilience and elasticity to accommo-
date vagaries of social and cultural context. Throughout the spec-
trum of federal constitutions in the modern world there is an impre-
ssive array of variations upon a central theme reflecting disparate
shades and nuances. This augurs well for the viability of the cons-
titutional concept. It remains true, however, that the struciured
allocation of powers to the centre and the periphery is a point of
departure indispensable to the roots of federalism, and this feature
typifies all federal constitutional models without cxception, irres-
pective of regional variations. It is apparent then, that the fusion
or concentration of powers which Austin identifies as the hallmark
of sovereignty is far removed from the foundation of fedcral con-
stitutions, including that of the United Statcs of Amcrica.

There is another reason why the Austinian analysis of soverei-
gnty is baswally repugnant to ‘American consutuuonal doctrine.
Austin, like Hobbes sought to strengthen the sovercign’s hand by
resisting smgle mmdcdly any erosion or diminution of his powers.
By contrast, no doctrine captures more typically the spirit of Ameri-
can constitutional law than the theory relating to the separation of
powers. _ This doctrine which has impeccable antecedents in West-
ern polmcal thought, had its origin in the brilliant e).posmon by
the French political plnlosopher Montesquieu.

The American system of government rests on a series of checks
" and balanoes ‘which ensure that no single organ of government is
Jinvested with a plemtude of power which involves jeopardy to the
‘freedom of the individual. - In terms of Article I' section 1, of the
American Constitution, the sole repository of legislative power is the
Congress of the United States which consists o? the Senate and the
House of Representatives. The Constitution, which regards Con-
gress as the exclusive source of federal lcgislation, excludes any
parallel legislative authority in competition with Congress. The
execuln'e, therefore, Tacks competence’, to excrcise law-makm ng
authority in the absence of \':ﬂld delegauon by the lcglslature The

——————————
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Constitution holds the balance of power between the legislature
and the executive. Although the President of the United States,in
“the Oval Oftice, occupies the most powerful exccutive position in
the world, his authority is circumscribed by the American constit-
utional systcm s decisive rejection of the docirine of inherent power
in the cxecutive. Any assertion of power by the President of the
United States must be referable to express delegation either within
the framework of the Constitution or under the aegis of a law passed
by Congress. The American “Constitutions provides for vesting .
of the executive power in the President of the United States who is
elected every four years (Article I, sections I and 2), and the Presi-
dent is enjoined by the Constitution” to ¢nsurc that the laws are
faithfully executed and to commission all the officers of the United
States (Article I[, section 3).

-

The distribution of power bctween the President.and.Congress pp—
under the American Constitution discourages the emcrgence of ; G_, {.-
dictatorial power. The President has the crucial power of vcto in | ," ot S
respect of a bill which has received the assent of both Houscs of .' |
Congress.®  On the other hand, such 2 bill becomes law, once it is. ||
passcd a second time by both houses with a two-thirds majority Jf(
in ecach House® The presence of this power of veto serves as a
fetter on precipitate or ill-conceived legislative action. While the |
President has charge of foreign affairs, nevertheless treatics made, ,; ’
by him must_be ratified by a two-thirds vote of the Senate.!? '’
Morecover, even though the President is Commander-in-Chicf of E
the armed forces, Congress alone has the constitutional power to, \ ’\C
declare war.!l. (Article I, section 8).  The President appoints
members of the federal Supreme Court and other federal judges,
subject to the condition that these appointments are approved by
the Scnate.!? Likewise there is the constitutional rcquarcmcnt
that the major appointments made by the President should be con-
firmed by the Senate.!? (Ariicle II, section 2). In each of these |
instances executive and legislative powers act as a brake on one \\, %
another in the interest of constitutional control 6f public power. \

While there are several areas in which the American constitution
countenances legislative inroads into the domain of exccutive power,
it is cqually true that executive patronage and prerogative may
influence legislative policy. This element of reciprocity informs and
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sustains the mechanisms controlling the relationship between
the legislative and the executive organs of government. Although
the President cannot dissolve Congress, he is entitled to disallow
any bill passed by it.” He may influence Congrus.s. through messages—
which he is consmutmnally empowered to deliver,'* and by this
mcthod he may seek to impress upon Congress the necessity for
enactment of the laws which his Administration desires. Further-
more, as party leader, he may require the members of his party in
Congress to espouse his proposals. This, however, is subject to
the caveat that, since there is much less rigidity in the United States
than in the United Kingdom or indeed in Sri Lanka with regard to
the structure and discipline of political parties, the Amcrican Presi-
dent would be rash to take for granted the support of all members
of his party in volatile contexts.

The counterpoise to Presidential power and prestige consists of
the constitutional role of Congress as overscer of the administra-
tion. The primary instrument of' legislative supervision is financial
control. Apart from the fundamental reality that all exercise of

ower by the administration must have its origin in a valid legisla-

ve act, the financial resources which are essential for the conduct
 American government can be secured only through authorisa-
Lm by the legislative body.!s (Article 1, section 9). Appropria-
tion of funds, made as a rule cvery year, enables the legislature to
exercise constant supervision over the formulation and implementa-
tion of executive policy.

'/ separation of powers lies the American doclrinie Telating to justi-

i / At the core of entrenchment of individual liberty through the

I ciability of legislation. The authority of the federal Supreine Court

I
U!‘

to review the constitutionality of legislation which Congress pure
ports to enact, and to strike down such laws to the extent of their
mcomnstcncy with the provisions of the paramount law, is derwed
not from any explicit stipulation in the constitutional instrument
itself but from the assumption of this power by the Supreme Court
of the United States in the uniquely daring decision which it handed
down in the “landmark case of Marbury v. Madison.'¢ The
preniise that the Supreme Court has inherent jurisdiction to pro-
pounce upon the constitutional validity of legislative and executive
acts is mdnspensable to effectiveness of the limitations spelt out in
18
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the constitutional instrument for the purpose of safeguarding free-
dom; “for otherwise the acts of the legislature and the executive
would in effect become supreme and uncontrollable, notwithstanding
any prohibitions contained in the Constitution, and usurpations
of the most unequivocal and dangerous character might be as-
sumed, without any remedy within the reach of the citizens™.!7
(Story, Cominentaries on the Constitution of the United States).

The United States, above all, is a nation conceived in the spirit
of freedom.- Its birth was the restult of an armed struggle waged by
the American colonists against George Il of England to uphold
the principle, which they considered sacrosanct, that there should
be no taxation without representation in Parliament. The aspira-
tion uppermost in the minds of the Founding Fathers, in bringing
into being a new nation, was to abjure State tyranny and to nurture
freedom under the law. Thus, the Founding Fathers, in the
Preamble to the American Constitution, set out as one of their
principal objectives the aim of “securing the blessings of liberty to
ourselves and our posterity”.

To this end, the framers of the American Constitution were
astute to incorporate in the paramount law decisive limitations on
the powers of organs of the State, It was their firm belief that the
inalienable liberties of the citizen called for protection not only
against transgression by their peers but against violation by the
machinery of the State; indecd, the latter, in their eyes, was by far
the greater potential threat to the freeom of the individual. To
ward off this peril the American Constitution defines and circums-
cribes the powers not merely of the executive but of the legislature
as well. This makes necessary a fundamental departure from
notions of sovereignty integral to British constitutional law. The
concept relating to the sovereignty of Parliament is pivotal in Anglo-
Saxon public law. But this idea, repugnant as it was to the basic
goals of the American Founding Fathers, had to yield to mechani-
sms directed towards the constitutional limitation of legislative
power. James Madison,!® consequently, was able to assert with
justification that “in the United States the People, not the govern-
ment, possess the absolute sovereignty” and that “In the United
States the great and cssential rights of the people are secured against
legislative as well as against executive ambition.”
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It is a vital aspect of the philosophic foundations which underpin
American constitutional theory that the State has but a limited role
in regulating the lives of citizens and that 1here are extensive areas
of individual lifc and experience which should enjoy immunity
under the law from encroachment by the State. This provides the
theoretical justification for constitutional restraints upon the cxer-
cisc of legislative power and imparts coherence to the role of the
judiciary as ultimate arbiter in determining whether purported legis-
lation contravenes fundamental rights enshrined in the Constitution.

This conceptval premise explains the approach of American
Constitutional law in excluding several arcas of law making from
the purview of legislative competence. These restrictions are
articulated in the Constitution itself, in .he provisions of Article
I, section 9. No Bill of Attainder or ex post facto legislation may
be validly passed by Congress. The Constitution of the United
States expressly denies the power of Congress to suspend the writ of
habeas corpus “‘unless when in cases of rebellion or invasion the
public safety may require it.” Other limitations!® on the legisla-
tive competence of Congress include a direct prohibition against
levying capitation or other equivalent tax on individuals or property
unless it is proportionately divided among the states in accordance
with their populations or respective number of articles to be taxed.
Congress, moreover, is prohibited from taxing articles exported
from any state within the federation, and the legislature is disentitled
under the Constitution to discriminate in any form against parti-
cular states in the regulation of forcign and domestic commerce.

It is evident that the Constitution of the Democratic Socialist
Republic of Sri Lanka is powerfully influenced by doctrines derived
from the constitutional laws of the United States. This influence
is nowhere more marked than in practical applications of the con-
cept of sovercignty. The point of departure of American law per-
vades the assertion, in Chapter I of our own Constitution, that “in
the Republic of Sri Lanka sovereignty is in the People and is in-
alienable.”?® Again in line with the American constitutional exX-
perience, sovereignty is declared to encompass, in the Sri Lankan
constitutional context, the total range of “the powers of govern
ment, fundamental rights and the_franchise.”2! (Article 3)
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" The constitutional reference to the people as the repository of
sovereignty has its major practical application in the explicit
recognition that Parliament is not the sole and exclusive law making
authority in Sri Lanka. The Constitution provides for the excreise_
of legislative power by the people at a .Rcferﬁ_&-ﬁ-m.ﬂ This brings
ifito sharp relief innovative mechanisms which have their roots in
the carliest stages of the development of democratic theory. Demo-
cracy in the city state of Athens cnvisaged direct participation by the
people in the affairs of government, and the risc of institutions of
representative government was attributable to the impracticality
of direct democracy in the complex conditions of modern life.
Nevertheless, contemporary democratic theory does make concess-
ions, in appropriate social contexts, to expression of the popular
will by means which transcend the conduct of free clections at
regular intervals. This is epitomised by the continuing viability
of such modalities as the plebiscite, the initiative and the recall in
modern times.

The referendum, for which provision is made in the present Cons-
titution of Sri Lanka,?® is another such device which is designed to
give pragmatic expression to the ultimate sovereignty of the clee-
torate and to ensure that the elected representatives of the people
continue to remain responsive to the wishes of those from whom
they derive their authority. The sovercignty of the people, in the
final analysis, is underscored by constitutional provision?* ig
Sri Lanka that certain Bills, to become law, have not only to be
passcd by Parliament but must be approved by the People at a
referendum. Article 83 of the Constitution of Sri Lanka provides
that no Bill which secks to amend, repeal or replace any one or more
of ten Articles of the Constitution, or is inconsistent with the pro-
visions of any of these Articles, shall become law unless it is passed
by a two-thirds majority in Parliament and 1s approved by the
people at a referendum. Likewise, any Bill which seeks to extend
the term of office of the President or the duration of Parliament
beyond the limit of six years requircs the consent of the pcople,
given at a referendum, to become law?s. The sovereignty of the
people is demonstrated even more graphically in a situation where
a Bill which has been rejected by Parliament is still constitutionally
capable of becoming law, once 1t sccures the approval of the
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people at a referendum held on a reference by the President.
(Article 85, section 2). Here, in the clearest terms, the logislative
suprcmacy of Parliament succumbs to the final sovereignty of the
people.

The focus, in Sri Lanka, on the referendum as a pivotal consti-
tutional device marks a decisive departure from the British tradition
\\‘ in public law. British constitutional theory is predicated upon the

\" unfettered legislative supremacy of Parliament during its lifetime.
It was this characteristic of British constitutional practice which
evoked the dérision of Rousseau, a perceptive critic of the English
polmcal scene from across the Channel, regarding a Icgmmate

‘,/ dictatorship by Parliament during the pcnod between elections.
"The assumptions of British constitutional law in respect “of the supre-
macy of Parliament have proved uncongenial in the radically diff-
erent social and cultural environment of Sri Lanka, and indeed
among many of the nations of Asia, Africa and Latin America
which have recently emerged from colonial thraldom. In this area
tho philosophy and antecedents of the American Constitution have
proved of distinct value.

The pervasive influence of American constitutional doctrine is
unmistakable in regard to the role of the Supreme Court of Sri
Lanka in pronouncing upon the constitutionality of proposed legis-
lation at the Bill stage. There is, admittedly, a significant point
of contrast with the American conceptual pattern, in so far as the
justiciability of laws, once they are fully cnacted by the legislature,
finds no parallel in the provisions of the Sri Lanka Constitution.
What our own Constitution embodies is a revamped and diluted
version of the American. doctrine, so structured in a divergent set-
ting as to permit of challenge on the ground of incompatibility with
entrenched rights during the passage of the Bill into law. Articles
120-123 of the Constitution of Sri Lanka confer upon the Supremo
Court the authority to determine whether a Bill needs to be passed
by a two-thirds majority in Parliament or whether it requires, in
addition, the approval of the people at a referendum. Article 85
renders it obligatory for the President to submit a Bill to the peoplo
for approval when the Cabinet of Ministers has made an endorse-
ment to that effect, or when the Supreme Court has determined that
it should be approved at a referendum and after the Bill has beed
passed by Parliament by a two-third majority.
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The need for incorporation of fundamental rights,?” in quite an
claborate form, in the constitutional laws of Sri Lanka has becen
perceived for a variety of reasons connected with the history of the
island and the ethnic composition of its people. The plurality of
Sri Lankan society, in respect of race, language, religion and cul-
tural identity, is a conspicuous characteristic which, naturally, has
important repercussions on the pith and substance of constitutional
norms. The demand for effective representation in the legislature
by minority groups became pronounced in. Ceylon during the era
of the Donoughmore Constitution. Numerical equality of ropre-
sentation for the Sinhala and Tamil communitics formed the subs-
tance of a proposal presented in earnest by a leader of the minority
community to the Soulbury Commissioners on the eve of promulga-
tion of the Irdependence Constitution of 1946. This demand was
the product of a sense of insecurity and apprehension on the part of
the minority community in regard to the anticipated attitudes of
the majority, once they assumed control of the apparatus of govern-
ment. Section 29 of the Independence Constitution of 1946 made
some concession to these minority fears by declaring that Parlia-
ment could not, except by resorting to a special procedure which
entailed a two-thirds majority in support of the proposed legisla-
tion, impose on any community disabilities or restrictions which
were not equally applicable to other communities. - During the
period of operation of the 1946 Constitution of Ceylon, the Judi-
cial Committee of the Privy Council was tempted to observe that,
since the principle embodied in Section 29 of that Constitution re-
presented the minimum condition on the basis of which the minority
community was prepared to accept at all the constitutional arrange-
ments attendant upon the transfer of political power from White-
hall, the guarantees contained in that provision against discrimina-
tory legislation were absolutely unalterable within the framework
of the Constitution of {19462,

The Bill of Rights embedded in the second Republican Consti-
tution of 1978 represents a development of the trend towards alla-
ying minority fears and engendering a climate of constitutional
security. Legitimate minority interests, as they have been perecived
by the framers of this Constitution, have warranted the limitation
of legislative power, under the aegis of the constitutional instrument,
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s0 as to preclude jeopardy to rudimentary rights guaranteed to the
whole of the population. This involves no diminution of national
sovereignty; on the contrary, the constitutional mechanisms con-
trol the distribution of power within the State with a view to ach-
ieving maximum harmony 2mong compcting interests. This is an
arca in which the American Constitutional expericne: has had much
to offer us in evolving and refining our own laws to suit the require-
ments of a multi-racial and multi-cultural society.

The final link betwecn the constitutional heritage of the United
States and that of Sri Lanka pertains to the desire to establish a
vigorous and cffective exccutive. Under the Constitution of Sri
Lanka the executive power of the people is considered an intrinsic
element of the sovercignty of the pcople®. (Articles 3 and 4 (b) ).
The Constitution enacts that “The cxccutive power of the people,
including the defence of Sri Lanka, shall be exercised by the Presi-
dent of the Republic clected by the People.”30 (Article 4(b).)
The Constitution provides for the creation of an Executive Presi-
dent by dcclaring him to be Hcad of State, Head of the Exccutive
and the Government and Commander-in-Chief of the armed forces3!
(Article 30 (1) ).

Experience of the previous constitutions of Ceylon/Sri Lanka
offered some scope for the reflection that priorities in a developing
country called for an elected Executive not overly dependent on the
goodwill of the legislature. There was the reservation expressed in
many quarters that State policy had all too often been stultified in
the midst of the shifting sands of public opinion, by the reduction
of the cxecutive to a state of excessive subservicnce to the will of the
majority in Parliament. The conviction was fast gaining ground
that the imperatives of development and cconomic transformation
called for an Exccutive President clected directly by the People and
excrcising authority on the basis of his popular mandate irres-
pective of any imprimatur of the legislature.

This aspiration sought fulfilment in the provisions of the second
Republican Constitution of Sri Lanka of 1978. The President is
invested with the power to summon, prorogue and dissolve Parlia-
ment.32 The President must perforce depend on Parliament to
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have his Statement of Government Policy accepted. by it. The
President is dcbarred, constitutionally, from dissolving Parliament
if the Statemcnt of Government Policy is rejected by Parliament at
the commencement of the first session of Parliament after a General
Election.?® (Article 70 (1) (b) ). Consequently, if a party hostile
to the policies of the President is returned to Parliament after a
General Electicn, the President has no option but to draft a State-
ment of Government Policy acceptable to the majority in Parlla-
ment.

Nevertheless, subject to this contingency, the power of dissolu-
tion places in the hands of the President a potent lever for control
of Parliament. Certainly, the President needs the support of Parlia-
ment in regard to enactment of legislation and the provision of
funds for the carrying on of the administration. However, unlike
the Prime Minister under the Westminister model, the Executive
President of Sri Lanka has the assurance that he may dissolve
Parliament without erdangering the continued tenure of his own
office. This gives him considerable ascendency over the legislature,
in that members of his own party in Parliament may be confronted
with the spectre of political oblivion as thc price of defiance of the
Executive President.

It is true that, in respect of the control of Parliament, there is a
marked contrast belween the powers conferred by their respective
constitutions on the Executive Presidents of the United States and
Sri Lanka. Thc extent of control is appreciably greater in Sri
Lanka where, unlike in the United States, the President may dis-
solve the lecgislature. Notwithstanding this difference, however,
the concept of an Executive Presidency deriving its power directly
from the people rather than through acceptability to Parliament is
typically, an aspect of American Constitutional jurisprudence.
Its absorption into the public law of Sri Lanka strengthens signi-
ficantly the bond between the constitutional traditions of the two
jurisdictions.

Let me, in conclusion, survey briefly the approaches to sovereignty
which have been adopted within the framework of the consti-

tutional laws of Sri Lanka and the United States. Both constitutions
typify a conception of sovereignty which rejects doctrinal absolutes
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and is predicated instead on pragmatic and functional considera-
tions. Sovereignty is seen as a conceptual instrument for the pre-
servation and extension of popular rights rather than as a means of
buttressing plenary State power. This is a pivot of Republican
sentiment which sustains the constitutions of both countries.
Neither in the United States nor in Sri Lanka is the legislative organ
of government invested with omnicompetence, in the sense in which
Parliament is considered sovereign in British constitutional law,
Doctrines having their roots in popular sovereignty and recciving
expression through incidents of the separation of powers impose
limitations on sovereignty exercisable by the legislature. Variants
on the theory of justiciability of legislation impart to the role of the
judiciary a dimension which is uncongenial in the public law of the
United Kingdom. In the United States as well as in Sri Lanka
there are departures from the notion of legislative control of the
executive to the extent that these deviations enable the emergence
of a strong executive equipped to discharge its responsibilities,
without excessive dependence on the vagaries of legislative prefer-
ence, during the period for which the executive enjoys a popular
mandate. In each of these areas, and especially in the context of
constitutional adjudication having reference to fundamental rights,
the pivotal concepts embodied in the Republican Constitution of
Sri Lanka represent a decisive movement away from British con-
stitutional theory and a partial accommodation of mechanisms
which derive their inspiration from American doctrine. Naturally,
therefore, the courts of Sri Lanka have begun to turn to American
constitutional jurisprudence, in such contexts as the postulate of
equality of treatment, to give substance to the barebones of norma-
tive principles spelt out in the Constitution of Sri Lanka. It is
a realistic expectation that constitutional jurisprudence in Sri
Lanka will be enriched by the strengthening of this tradition.



NOTES

L]
-

De Republica (1586)

Lectures in Jurisprudence VI, (5th ed.)

The Leviathan, chap. X111

Second Treatise on Civil Government (1690)

The Social Contract (1762)

U.S. Conslitution, Art. I s. |

U.S. Conslitution, Art. I15. 3

U.S. Constitution, Art. [ 5. 7~

secf.n. 8 °

U.S. Constitution Art. 115.2 -

U.S. Constitution, Art. I: 5. 8

U.S. Constitution, Art. I s. 2

see f.n. 12

U.S. Constitution, Art. I1s. 3

U.S. Constitution, Art. I:5. 9

ICr.137(US 1803) - .

Story, Commentaries on the Constitution of the United States (1833) 1570 -
Report on the Virginia Resolutions, V1 Writings of Madison, pp. 386-387
U.S. Constitution, Art. I:5.9 '
Sri Lankan Constitution (1978), Art. 3 -

see f.n. 20

Sri Lankan Constitution (1978), Art. 4(a)

Sri Lankan Constitution (1978), Chap. XII1I

Sri Lankan Constitution (1978), Articles 83 and 84 (2) -
25.  Sri Lankan Constitution (1978), Art. 83(b)

26. Sri Lankan Constitution (1978), Art. 85 (2) read with Art. 80(2) -
27. Sri Lankan Constitution (1978), chap. III.
28
29
30

[ ] e ek el b
NREBERIGRRURNESvmwauanspwn

Bribery Commissioner v. Ranasinghe (1964) 66 N.L.R. 73 atp. 78
Sri Lankan Constitution (1978), Article 3 and 4(b)
Sri Lankan Constitution (1978), Art. 4(b)

31. Sri Lankan Constitution (1978), Ar'. 30(1)

32. Sri Lankan Constitution (1978), 70(1)

33. Sri Lankan Constitution (1978), Art. T0(1Xb)

217



3 CONSTITUTIONAL SYSTEM OF
U.S.A. AND SRI LANKA :
ROLE OF THE PRESIDENT AND THE
LEGISLATURE - A COMPARATIVE
PERSPECTIVE

W. A. Wiswa Warnapala

Modern constitutions, it has been argued arc ‘power maps’l. And
since politrcal science 15 often defined as ‘the study of the shaping
and sharing of power’ 2 then the political utility of such a ‘power
map’ requires careful interpretation, because some constitutions are
deliberately misleading ‘power maps’. No constitution, modern or
ancicnt, provides a completc power map because no single docu-
ment can encompass the complexities found in a dynamic political
system of a modern stale, and constitutions, thercfore, dcrive
inspiration from the political setting within which they are nur-
tured. An investigation into the working of the US and Sri Lankan
Constitutions, therefore, needs to be prefaced with a discussion
on the constitutional tradition of the two countries; though the
two countries differ in history, culture and geography, they both
derived inspiration from the British colonial tradition.

The constitutionalism of England had an impact on the political
cultures of the English-speaking peoples, and the English system of
free institutions also created a great deal of intcrest in other count-
ries. including those countries which were directly under British
colonial 1ule. In the colonies the idea of equality of all men came
to the forcfront of agitation and this heralded a new phase in the
constitutionalism of the 18th century. In the British American
calonics, especially in the peried 1607 to 1776, the Enghsh form of
government was established, and this later became the foundation
of most of the political institutions of the country.? The Amer®
cap government was partly an inheritance from the British coleni?
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tradition of the 18th century ard partly a new experiment made to
meet the peculiar circumstances of American history. The colo-
nial governments, because of the great distance and slow com-
munications across the Atlantic Ocean, enjoyed a large measure of
self-government, and this, in effect, meant that the colonists took
for granted the traditional rights of Englishmen. The Declaration
of Independence in 1776 recognised the traditional rights of Eng-
lishmen, and it was on the basis of this recognition that the Ameri-
can states based their claim to set up governments of their own.
James Bryce, perceiving the significance of this tradition, stated
that ‘betwecn the various colonies there was no other political
connection than that which arose from their all belonging to this
race and realm, so that the inhabitants of each enjoyed in every
one of the others the rights and privileges of British subjects’.
The governments of the colonies based on this tradition paved the
way for the later state governments, and influenced the shaping of
the national constitutions, including the Articles of Confederation
under which the states were treated as natural-born sovereigns
with the power to exercise in their own territory all the sovereign
rights of free Englishmen. During the period of the revolutionary
war, the states had established informal legislatures and between
1776 and 1780 they adopted constitutions and established organised
governments. When the Constitution of the United States came
to be written, it had to be constructed on the basis of the principles
that came to be recognised by the Articles of Confederation which,
in principle, established that each state was free and independent
sovereign in its own right. The interests of the states, as explained
by both the Virginia Plan and the New Jersey Plan, were at the
forefront and both these plans recognised the separation of powers
as a common denominator. The constitutional tradition, from the
very inception, contained certain basic features of federalism.

Though Sri Lanka remained a British colony, it began experienc-
ing constitutionalism—very limited constitutional government—
since 1833 through a variety of constitutional reforms and-experi-
ments, all of which finally aimed at the introduction of full res-
ponsible government. As in the United States, the stages of
constitutional reform beginning from 1833 illustrate the island’s
constitutional heritage based on the British tradition and her ex-
pericnce in constitutional goverument. Sri Lanka, as a premier
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colony of the British, became the location for many novel cons-
titutional experiments and this process of constitutional experi-
mentation, with the changes effected in 1910, 1920, 1924, 1931 and
1946 continued till the triumph of the concept of autochthony in
1972. The ultimate objective of sclf government was implicit in
all these constitutional changes effected during the British period,
and the slow process of constitutional evolution, as Martin Wight
stated in his work titled The Development of the Legislative Council
1606-1945, was primarily due to certain inherent weakmesses in
colonial territories like that of Sri Lanka.’ Margery Perham,
emphasising this aspect of constitutional development in the colo-
nies, stated that **British colonists may have been weak economically
and strategically as communities but they were individually at least
as capable of the functions of citizenship in a parliamentary de-
mocracy as their cousins in Britain, and indeed, claimed to carry
their civic rights with them across the seas. This is obviously not
true of most of the coloured dependencies, which, though they
claim through their advanced minorities this same parliamentary
democracy, show very few of the conditions under which it has
hitherto been effectively conducted. Stating further, she argued
that ‘in most colonies, there is great material and cultural poverty
and often cleavages of race and religion so deep that it must be
many years before they can be bridged by a sense of unity and
by the resultant political compromise which alone can make
majority rule practicable.” British colonial policy, therefore, was
to train the colonies in the art of self government through a pattern
of constitutional evolution, the uitimate goal of which was the
establishment of political institutions based on the Westminster
model. Carl J. J. Friedrich, while agreeing with the view that the
constitutions have been adopted in countries emerging from
colonial rule, argues that constitutions were promoted by the colon-
ial power for various reasons.” Sri Lanka, in this respect, was a
unique experiment which, as in other colonies of Asia and Africa,
brought into existence a legislature and an executive competing
with each other to obtain control, It was through this general
condition of colonial constitutions that a system of semi-representa-
tive government developed and in course of time, it evolved into
full responsible government. The process of constitutional chang®

in this way, prepared the independent nations to accept and operat?
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the parliamentary institutions of the Westminster model and Sri
Lanka, deriving inspiration from this constitutional tradilion,
fashioned its political institutions, including her autochthonous
constitutions of 1972 and 1978, on the basis of this experience.

Yet another aspect, which deserves prefacing briefly, is the nature
of the two Constitutions of the USA and Sri Lanka. The historic
Constitution of the United States, which has to this day undergone
surprisingly little textual change in the last 200 years, is a brief
document consisting of seven Articles and twenty six amendments.
The Constitution of the United States is thercfore a brief docu-
ment in contrast to the Constitution of India and it, as the funda-
mental law providing the framework of the U.S. constitutional
system, remains a unique Constitution adjusting itself to all manner
of political and social turbulence in the country. It is this unique
feature of the U.S. Constitution, which impelled Bryce to make the
following judgement on its unique character, ‘And whatever
success it has attained’, wrote James Bryce, ‘must be in large measure
ascribed to the political genius, ripened by long experience, of the
Anglo-American race, by whom it has been worked, and who
might have managed to work even a worse drawn instrument’.’
Analysing it further, he stated that ‘it ranks above every other
written constitution for the intrinsic excellence of its scheme, its
adaptation to the circumstances of the people, the simplicity, brevity
and precision of its language, its judicious mixture of definiteness
in principle with clasticity in detail’.? The U.S. Constitution,
with the patient toil the founding fathers bestowed upon it, created
a pation by means of an instrument of government whose traditions
were rooted deep in the past. It was this which compelled Bryce to
arrive at the conclusion that the U.S. Constitution is ‘as old as
Magna Charta’.!0 In other words, the U.S. Constitution grew
out of the political life of Americans themselves in the colonial and
revolutionary periods.

The Sri Lankan Constitution, apart from its relationship to the
evolution of constitutional government since the introduction of the
limited reforms under the Donoughmore Constitution of 1931,
demonstrated a new phase of constitutionalism, the main aspect
of which was the triumph of the concept of autochthony.!! Lalith
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Athulathmudali, referring to the significance of this concept in the
constitution-making- of Sri Lanka, stated that ‘the 1978 seécond
Republican Constitution may come to be accepted as the first
truly autochthonous constitution’.!2 The principle of constitut-
ional autochthony or the need to produce a constitution rooted in
the native soil came to the forefront in 1970, and the enactment of
the 1972 Constitution, in my view, represented the first attempt to
produce a ‘home grown’ constitution which can claim that it has
been enacted by the people. The primary aim of an autochthonous
constitution was to break away with the past and start a new phase
in constitutional government. This process of constitution-
making began with the Irish State, India, and Pakistan by establish-
ing Constitutions upon the basis of autochthony which was adopted
to demonstrate that ‘they owe their lcgal force in no way to the
Parliament of the United Kingdom or to any other external sover-
eign whatever’.!* In Sri Lanka, the question of the need to enact
‘a home grown’ constitution came to the forefront in the late fifties.
In the period 1965/70, the three political parties which formed the
United Front Government in 1970, examined the possibility of
enacling a ‘home grown’ constitution, and in its common pro-
gramme, which was placed before the people in 1968, stated thata
Constituent Assembly would be established to enact a new consti-
tution.'* In March 1969, the commitment to establish a
Constituent Assembly was further strengthened when it stated that
it wished ‘to scck the mandate of the people to permit the members
of Parliament they elect to function simultancously as a Constit-
vent Assembly’.!®* The process of enacting a constitution, rooted
in its own soil, began in this way, and though the 1972 Constitution
of Sri Lanka was in its schemc similar to the Soulbury Constitution,
it opened a new chapter in the constitutional devclopment in Sri
Lanka. Lalith Athulathmudali argued that ‘the first Republican
Constitution of 1972 though wholly made in Sri Lanka was 100
much a carbon copy of the Westminster model to be considered
locally authentic’.'® The establishment of the Constituent As-
sembly and the procedures it adopted for the purpose of constitut
ion-making have not been taken into consideration in making this
judgement on the autochthonous character of the 1972 Constimti_oﬂ-
In enacting the 1978 Constitution of the Second Republic, whicll
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in the words of Lalith Athulathmudali, is ‘the first truly autoch-
thonous Constitution’, a Constituent Assembly deriving its powers
and authority from the people, was not established, and the process
followed for enacting the 1978 Constitution was through the Second
Amendment to the Constitution of 1972 and a Report of the Sclect
Committee on the Constitution. The 1978 Constitution, may be
autochthonous but it deviated from ceriain established traditions
of the Sri Lankan polity. Yet this Constitution has been hailed
as a unique Constitution which is perhaps the first Constitution to
retain democracy in meaningful terms but nevertheless makes very-
important dcpariures from the Westminster model."'? The 1978
Constitution, it has been argued, retains many features that owe a -
relationship to the constitutional experience of Sri Lanka. In
my view, there are many features which do not show any relation-
ship to the constitutional tradition of Sri Lanka, and it, in contrast '
to the U.S. Constitution, is not truly locally authentic. In the last
200 ycars, 26 amendments were written into the U.S. Constitution,
and this factor alone explains the greatness and the strength of the
original document which was shaped by the political genius of the
Founding Fathers. The Sri Lankan Constitution, in utter contrast,
underwent thir.cen amendments, all of which were guided by both
political expendiency and crafty opporiunism. The need for so
many amendments within a period of ninc years demonstrates the
fact that the Constitution, though supposedly rooted in the national
soil, has been built on a shaky foundation.

The place of the concept of separation of powers in the tv._'o-
Constitutions should preccde any comparative examination of
the important features. The -doctrine of the sepa}'aiion _of powers
is an imnportant issue in any constitution because it provides a kc'y
to the understanding of the dynamics of the constitulion._ In Ithls
respect, both the U.S. and Sri Lankan Constitutions contain unique
features relating to the doctrine of the separation of powers. Mon-
tesquieu, taking the Constitution of Englanfi as his m‘odel sys.ten'.n,
ascribed its merits to the division of legislative, executive and judi-
cial functions whose equilibrium is preserved through a system
of checks and balances. This doctrine of the separation of powers,
expounded by Montesquicu in his celebrated work Spirit of the
Laws (1948), influenced the American constitution makers. James
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Bryce, commenting on the influence of Montesquieu on the Con-
stitution of the United States, stated that ‘no general principle of
politics laid such hold on the constitution-makers and statesmen
of America as the dogma that the separation of these three functions
is essential to freedom. It had already been made the groundwork
of several state constitutions. It is always reappearing in their
writings; it was never absent {rom their thoughts’.!®* Montes-
quieu was definitely the source of inspiration for the Founding
Fathers, and twenty ecight years after the publication of Montes-
quicw’s Spirit of the Laws, the state of Virginia proclaimed that
separation of- powers should form the basis of their system of
government.'® The Constitution of Virginia contained a clear
statement on the doctrine of the scparation of powers, and it formed
the basis of the institutional structure of the government.2® Though
the Founding Fathers derived inspiration from Montesquicu’s
theory of Jhe separation of powers, they were eager to ‘accomplish
the immediately practical task of safeguarding liberty and pro-
perty’ 2 They desired liberty as well as limits upon despotism.
These considerations coupled with the colonial experience in opera-
ting the state legislatures, motivated the Founding Fathers to in-
clude the separation of powers in the constitution which, according
1o Herman Finer, ‘is today the most important polity which opera-
tes upon that principle’.2 The theory of the separation of powers
agreed with the political experiences of the American colonies,
where a governor, a colonial legislature and a judiciary had come to
constitute the essential forms of government,?? The Founding
Fathers made different arrangements to justify the distribution of
governmental powers. Madison wanted to guard against the
combination of a majority against the rights of a minority while
John Adams condemned the concentration of legislative, exccutive
and judicial power in one person as a tyranny. He consistently
adhered to the theory of the balanced constitution with a system of
checks and balances.?®  Jefferson, who initially advocated a balan-
ced system, later turned to the pure doctrine of the separation of
powers as the cornerstone of his constitutional thought. BY
1787, he had accepted the philosophy of checks and balances afld
considered the theory of the separation of powers as the first pl"lﬂ’
ciple of good government and also as the only means of preventing
the abuse of power by the separate branches of the govr-'rnme”t'-
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The Federalist Papers, the American classic on federalism and
constitutional democracy, are replete with references to the doctrine
of separation of powers. Madison, for instance, saw separation
of powers as ‘the sacred maxim of free government’, and considered
it essential to the preservation of individual liberty.2> He envisaged
no free government without a federal state and the separation of
powers. Hamilton saw it as a constitutional requirement to ‘check
excesses in the majority’ and thereby to prevent the concentration
of power in the legislative body.2® The Founding Fathers as the
Federalis amply demonstrates recognised the doctrine of the sepa-
ration of power as a means for protection of individual liberty.
The introduction of the doctrine of the separation of powers into
the American Constitution, therefore, was primarily motivated by
the intellectual commitments of the "ounding Fathers to the con-
cept of individual liberty. In other words, it surfaced out of their
own political genius and the constitutional tradition.’

The Sri Lankan tradition, in respect of the separation of powers
is wholly different from the unique tradition of the United States
which consciously imbibed the ideas of Montesquien. The Soul-
bury Constitution, which operated for more than two decades,’
did not embody the doctrine of the separation of powers, and the
Constitution, in the course of its operation, though it recognised
the judiciary as a separate power which could not be ¢ncroached
upon by the legislature and the executive organs of government.?
This, as C. F. Amerasinghe argued, was due to the independence
enjoyed by the colonial judiciary.2® The Constitution of 1972
made a vital departure from the Soulbury Constitution in respect
of the application of the separation of powers. All three powers
of government—Ilegislative, executive and judicial—were vested
in the National State Assembly which, according to Article 5 of the
Constitution, was to be the supreme instrument of State power.??
This shows that the authors of the Constitution of 1972 preferred
a fusion of powers to a separation of powers, The Constitution of
1972 did not embody the separation of powers as in the Constitut-
ion of the United States. This question of the need to incorporate
the doctrine of the separation of powers in the Constitution, came
up before the Constituent Assembly and J. R. Jaycwardene, as the
Leader of the Opposition, moved an amendment which stated that
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(a) the legislative power of the people shall vest in the
National State Assembly;

(b) the judicial power of the people shall vest in the judges;
and

() the executive power of the people shall vest in the Council
of Ministers. 3

The purpose of this resolution, as J. R. Jayewardene argued,
was protection of the independence of the judiciary. The separa-
tion of powers, he argued, rcinforces and strengthens the
sovereignty of the people, and referring to the history of the judi-
ciary in the island, he emphasised that the independence of the
judiciary could be secured by separation of powers.3! J. R. Jaye-
wardene’s persistent effort to get the Constitution of 1972 to adopt
the doctrine of the separation of powers demonstrated his belief
in the doctrine, when the opportunity came to him, it was incor-
porated in the Constitution of 1978.

On the basis of these main comparative perspectives, it is now
proposed to examine the role of the legislature and the executive
in the political systems of USA and Sri Lanka. The separation of
powers, particularly between the legislature and the executive,
remains the most characteristic feature of the American constitut-
ional system. It is this aspect, with its relationship to the working
of the Constitutions, which needs to be examined in order to high-
light the features unique to the two Constitutions. There are
fundamental differences as well as important similarities. The
rigid nature of the Constitutions, with the special powers of amend-
ment, make them supreme over the legislature. The U.S. Consti-
tution is federal in pature and character while Sri Lanka has a
unitary Constitution. Yet another vital feature of the Sri Lanka
Constitution is ‘the curious combination ‘of the presidential and
parliamentary systems’3 The legislature in USA is bi-cameral
while the Sri Lankan legislature is unicameral in character. The
existing Sri Lankan legislature, consisting of 168 members repre-
senting constituencies created on the basis of the single-member
constituency principle, was elected in 1977 under the 1972 Cogsn-
tution. The two-thirds majority, which the ruling party enjoy*
in Parliament, has been used to the advantage of the party in poweh
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the last decade, it has helped them to entrench themselves in power.
The introduction of the system of appointing Members of Parlia-
ment and the passage of the sixth Amendment, which prevented the
Members of Parliament of the Tamil United Liberation Front (TULF)
remaining in Parliament, brought about a considerable change in
the composition of the Parliament elected in 1977, and this feature
needs to be taken into account in discussing the relationship between
the legislature and the executive in Sri Lanka. The system of ‘chit
MPs' has given the President, who simultancously functions as the
leader of the party, an additional source of influence, and he has
been manipulating this to get a very docile and loyal majority in
Parliament. Some of these factors, which changed the original
composition of the Sri Lankan legislature elected in 1977, came to be
introduced solely to strengthen the Presidential Executive in Sri
Lanka. The extension of the life of Parliament in 1982 through a
fraudulent referendum was primarily a2 move adopted by the exe-
cutive to manipulate thc legislature to its own advantage. Ken-
ncth Wheare, in his excellent study on legislatures, stated that in
certain countries ‘the work of the members in the legislature is
subordinate to the party organisation outside the Iegislature’.3?
In the case of the Conservative party in Britain, the party outside
the legislature does not control the party in the legislature; the
national party organisation is treated as subordinate to the party
in the legislature. In Sri Lanka, under the 1978 Constitution, the
party within the legislature has been made subordinate to the
party apparatus outside the legislature and it is dominated by the
present incumbent of the Executive Presidency. In this sense, the
party majority in the legislature is very much an appendage of the
" President—who is not a Member of Parliament. Kenneth Wheare
says ‘it is common for Communist members of a legislature to have
‘placed their resignations, undated, in the hands of the party organi-
sation, when they are elected’.3* The President of Sri Lanka, in
his capacity as the leader of the party, obtained such ‘undated re-
signation letters’ from the Members of Parliament belonging to his
party in order to cajole them to follow his policy, and thereby to
show them that they remain in Parliament at his own pleasure.
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This incident illustrated the way the Sri Lankan executive cajoled
the clected members of the legislature. It is an interference with
the right of an MP to exercise his functions freely. It directly
infringes the MP’s rights and privileges supposed to be protected
by the Parliamentary Privileges Act. The MP has the sword hang-
ing over him—if he speaks or acts out of turn, his letter of resigna-
tion forced out of him by an outsider, even though an exalted one,
will be activated. Is this not duress of a pernicious sort? Is
such a procedure to be countenanced in a democratic state? It
concerns not merely the MPs. It violates all norms and traditions
of institutional government. It is the concern of each of us.

Has it not been possible for any person or body to get the courts to
pronounce on this blatant violation of the sanctity of Parliament
proceedings? This is a mockery of democracy. -The Constitution
of 1978 stated that ‘every Parliament shall continue for six years
from the date of its first meeting’, and this was changed in 1982 in
order to maintain the dominance of the executive over the legis-
lature. In the United States, where the executive has no power to
dissolve the legislature, the tenure of the legislature is fixed by the
Constitution. The term of the House of Representatives is fixed
by the constitution at two years, while that of the Senate is six
years, with a third retiring every two years. In the United States,
there is little room for manipulation because dates of elections are
known well ahead of time, and the executive has no power to alter
them. In the words of Kenneth Wheare, they are a fixed and
indeed a rigid element in American politics.3 The American
legislature, with its bi-cameralism, is something very different from
the mother of Parliaments.?® Several reasons could be attributed
to this role; for instance, the legislative powers are generally limited
by a written constitution. Some of its powers can be exercised
under a constitutional system that leaves the last word to the Sup-
reme Court, and the legislators, when mapping out the strategy,
should know the mind of the judges of the Supreme Court. Yet
another limitation was its constitutional inability to find out what
the executive is doing. The Founding Fathers originally thought
that the House of Representatives would be the most pow‘-‘ff“l
body because it was directly representative of the people. The
direct election of the President provided the House with a rival and
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Jackson’s assertion of the principle that the President is the represen-
tative of the pcople, the House lost its signiﬁcancé as an embodi-
ment of popular sovereignty. In a system of separation between
legislature and executive as in the United States, it is more worth
while to try to influence the legislature rather than the executive.
In matters such as making of laws and raising of money, the legis-
lature enjoys a degree of independence of the execulive, and all
types of pressure groups, therefore, attempt to influence the legis-
lators. The separation of powers in the United States make. the
legislature a target for lobbying and it is partly related to the nature
of the American political parties. The nature of the organisation
of the legislature and the network of congressional committees
facilitates the work of the organised pressure groups. In Sri Lanka,
Parliament was reduced to a subordinate role with the election of
the President by an island-wide electorate. - His control over the
party apparatus and the appointment of Members of Parliament on
the basis of the Article 161 (111) of the Constitution have further
weakened the role and status of the Sri Lankan Parliament, more
about which could be discussed in relation to the Executive Pre-
sidency. Before we delve into the powers and functions of the
President of the United States, it would be appropriate to cxamine
the reasons which motivated the Founding Fathers to adopt the
presidential system of government. Hamilton felt the need for a
vigorous executive who could maintain a continous policy’.?
The risks of foreign war, they argued, required the concentration
of executive powers in a single hand; Madison preferred ‘a strong
executive to checkmate possible legislative usurpations’® The
belief in the need to have an ‘improved copy of the English king’,
.led to the creation of the American Presidency, which according to
Carl Friedrich, was ‘the most important responsible executive
“office on the globe’. Though the authors of the Constitution
discussed the mode of choosing the President, they did not have in
mind a dominant political role for the President. But the Presi-
dency, which the constitution-makers created, fiited into the
scheme of checks and balances as ‘an institution that
would symbolise both national unity and continuity. They
further expected the office to be filled by a’ gentleman-aristocrat,
and they did not cxpect the power of the President to rest on popular
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or party support. . The Articles of Confederation, for instance,
: _Idid not provide for a head of state or a chief executive. Such
views came to the -forefront due partly to the belief in legislative
supremacy and also due to the distrust of executive power rooted
in the colonial tradition. Jcflersonians, primarily, wanted no
Presidency with broad powers; Hamilton wanted presidential
powers were to be moderate. These judgements, in the course of
the evolution of the presidential powers, came to be changed, and
the Presidency got itself transformed into a powerful political
office whose holder has been described, ‘the most powerful demo-
cratic chief executive in the world’. This process of expansion of
presidential power began with certain incumbents of the office
‘of the Presidency; for instance, George Washington's neutrality
proclamation in 1793 established the precedent that the President
has residual power not spelled out in the Constitution and made
him a virtual dictator in times of crisis.

The origin of the Sri Lankan Presidency and the motivations
for its introduetion surfaced from the belief that the Westminster
model of parliamentariasm was a failure in the island. The United
National Party, in the first ten years after independence, made no
attempt to change the Constitution and it was J. R. Jayewardene
who in 1966 expressed the need to change the system of government.
He, in his capacity as the Deputy Leader of the United National
Party, addressing the 22nd session of the Ceylon Association for
the Advancement of Science, proposed a system of government
with a strong executive, which should not be *subject to the whims
and fancies of an elected legislature’.? Such a system, he further
emphasised, would better suit the conditions in a déeveloping
country. This advocacy of a strong executive came to the fore-
front with the establishment of the Constituent Assembly in 1970
by the United Front Government led by Sirimavo Bandaranaike.
The Basic Resolution No. 14, adopted by the Steering and Subjects
Comnmittee of the Constituent Assembly, covered the power and
functions of the President of the Republic in and was this resolution
to which an amendment was proposed by J. R. Jayewardena In
July, 1971.%  According to this amendment, the executive power
of the State was to be vested in a President elected for seven years
by the direct vote of the people.#! © The amendment placed before
the Constituent Assembly in 1971, in its totality, represented 3
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complete departure from the system of governmert which Sri
Lanka enjoyed both before and after indcpendence.®? Jaye-
"wardene’s amendment contained three important features; first,
that the executive power of the State shall reside in the President or
the Republic; secondly, that the President shall be clected by the
entirc nation on the basis of universal suffrage; and thirdly, that
he shall preside over the Cabinet of Ministers who will be chosen
from the members of the legislature. Such features demonstrated
his desire to construct a system of Government with an Executive
Presidency. In the course of the discussion of this amendment,
-different points of view were expressed with regard to its central
idea. There was no unanimity on the amendment within the
UNP; A. C. S. Hameed, the present Minister of Foreign Affairs,
disagreed with the resolution warning that it could lead to the
possibility of dictatorship.* The UNP, in its final statement on
the adoption of the 1972 Constitution, referred to this section
"dealing with the President, for it represented a departure from the
practice of existing republics. This showed that the party was
determined to introduce a presidential system of government, and
it came to be reiterated in thc eclection manifesto of 1977, which
stated that the cxecutive power was to be vested in a President
elected from time to time by the people. The massive mandate,
which the UNP obtained in 1977, directly influenced the leadership
of the party, primarily its leader who became the Prime Minister,
to introduce the Second Amendment to the 1972 Constitution which,
through the 22 scctions in this amendment, brought into existence a
system of government based on an Executive Presidency. Most
of the matters, pertaining to the role and functions of the President
and the legislature now written into the Constitution of 1978, were
incorporated in the Second Amendment to the Constitution of
1972. The failure to involve the people in this process of constit-
ution-making and the haste with which it was introduced perhaps
led to the appointment of the Select Committee on the Revision
of the Constitution, which, drafting the Constitution of 1978,
added some more features to the constitutional framework intro-
duced via the Second Amendment which, in its totality, assumed
the character of a new Constitution. All these constitutional
changes sufficiently illustrate that the presidential system of govern-
ment—the desire to introduce it—emanated more from the political
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strategies of J. R. Jayawardene than from a consensus of the UNP,
and this in fact was the reason why the Constitution of 1978 was
made to suit the personal ambitions of J. R. Jayawardenc. It is
against this background that we nced to delve into a comparative
discussion of the powers and functions of the Executive Presidency.

The Presidenis of USA and Sri Lanka are powerful executives
and there arc features unique to the two systems, and the compari-
son, therefore, should begin with an examination of the method of
election adopted to choose the Presidents of both countries. The
original plan adopted in the United States in the form of a cons-
titutional solution to the problem of Presidential selection was to
have in each state a number of electors, equal to the whole number
of Senators and Represeniatives. The choosing of the President
was in the hands of a selected group of citizens in each state, and the
electoral plan was treated as a step towards popular election. The
emergence of political parties brought about a change in the system
and the Twelfth Amendment adopted in 1804, made some more
important changes in the electoral process. .Despite suggestions
for reform, the basic characteristics of the electoral college system
still remained. The election of the President is not a direct result
of an indirect election. According to D. W. Brogan, the Presi-
dent’s contact with the people is less direct than that of the House
of Representatives and the Senate.¥# However, in a special way
the American President, though chosen at an indirect election,
represents the pecople. In utter contrast to the American exper-
ience, the Sri Lankan President is chosen at a direct election, at
which the totality of the island’s clectorate get itself activated on a
nation-wide basis. A person who aspires to the President has to
be nominated by a recognised political party, and this is a vital
departurc from the American Constitution where any citizen can
be nominated as a candidate. The practice, however, has limited
it two main political parties, the Democratic Party and the Repub-
lican Party. The President in Sri Lanka has to be elected; accord-
ing to Article 94(1) of the Constitution he has to be clected by an
absolute majority of the valid votes cast by the registered voters.*

" Second preferences are counted only when a candidate does not
obtain this absolute majority. In 1982 President Jayawardene
obtained 52.9 percent of the votes. This, in effect, meant that
President was clected with an absolute majority, and the ability
to obtain this majority beeame a source of enormous power t0 the
Sri Lanka President.
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The width and range of power, including the numerous functions
which strengthen his plentitude of power, is similar to that of the
President of the United States who, unlike the Sri Lankan counter-
part, is clected for a period of four years. The cxecutive power,
Article II stated, shall be vested in a President of the United States
of America.#6 The Constitution, in this respect, enumerates the
following:

1. To serve as Commander in Chief of the armed forces .

2. To grant reprieves and pardons.

3. To make treaties with advice and consent of the Senate

4. To appoint, with advice and consent of the Senate, Supreme
Court Judges, ambassadors and other public officials.
To call special sessions of the Congress.
To address the Congress through the State of the Union
Message.
7. To receive ambassadors.
8. To exercise a veto over legislative bills,

S.
6.

Bryce, in discussing the powers and duties of the President, grouped
them into four classes of powers relating to:—

1. foreign affairs
2. domestic administration
3. legislation, and
4, appointments.?’

In the case of the President of Sri Lanka, the powers and func-
tions are expressly conferred on him by the Constitution. Articles
30, 33 and 34 assign 1o him powers similar (o those of the American
President. In Sri Lanka, the President combines within himself all
the powers of the State.® The President of Sri Lanka is the Head
of the State, the Head of the Executive, the Head of the Govern-

.ment and the Commander in Chief of the Armed Forces. This
shows that the Sri Lankan President combines both the ‘dignified
and active aspects of the Office’.*® In addition to these powers
written into the Constitution, the Executive Presidency as we sce
in the case of the present incumbent of the office, controls the party
apparatus, and his control over the Executive Committee of the
United National Party has given him an additional dimension of
power. In the United States, the President’s national leadership
does not depend entirely on the loyalty he commands within the

parly apparatus.
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In the case of the United States, the President must have the
support of the Congress to pass legislation, sustain vetoes, ratify
treaties and confirm appointments. The President cannot expect
Congressional support to come automatically, he has to influence
Congress to obtain adequate support. Because of certain charac-
teristics of the Congress—some structural features—the President
becomes the dominant instrument of national policy. Even when
the Presidency and the Congress command support from the same
political party, the weaknesses of the party system and the influence
of the interest groups make the President the chief policy maker.
Certain in-built features of the Congressional system make it diffi-
cult for the President to initiate his own legislative programme.
Party loyalty is insufficient as a source of Presidential influence.
He, thercfore, must use other weapons such as the veto, and the
threat of the veto may be used to bargain for changes in a bill.
Sri Lankan President uses the threat of a dissolution to influence the
party majority and this was covertly used in the case of the Provin-
cial Council Bill and the Thirteenth Amendment. His ability to
create ‘chit’ MPs’ is another weapon. The US President’s legis-
lative leadership, to a large extent, depends on his informal methods
of influence. Though the Presidential power has enormously
increased with the growth of government in the United States, is
still limited by the role of the Congress. In Sri Lanka, the Presi-
dent has a direct relationship with Parliament through the Cabinet
of - Ministers, who are members of Parliament. According to
Article 42 of the Constitution, the President has been made res-
ponsible to Parliament for ‘the due exercisc and discharge of his
powers, duties and functions’.® Though it is stated that he is
responsible to Parliament, it does not say that he is answerable to
Parliament. This gives him enormous power. N. M. Pecrera,
commenting on this aspect, took the view that responsibility to
Parliament implied accountability to Parliament.5! But there is a
limitation on the legislature to such an extent that the policy of the
President cannot be criticised by Parliament. According to Article
43 (1) of the Constitution, there is a Cabinet of Ministers charged
with the direction and control of the Government, which is 00!'
lectively responsible and answerable to Parliament.$2 The Presi
dent, who is the head of the Cabinet, is a member of the Cabinet
functioning as the Minister in charge of six ministries—Defencc



Plan Implementation, Janata Estate Development, State Plantations
Higher Education, and Power and Energy—is not answerable to
Parliament while the Cabinet of Ministers, which is carrying out the
policy of its head, is responsible to Parliament. The President
has got himselt insulated from Parliamentary control, and this is an
anomalous position which can create a crisis in the working of the
Constitution if the President is called upon to head a Cabinet
consisting of members of Parliament from another political party.
In the United States, this anomalous position docs not arise because
the President’s cabinet is selected from outside the legislature,
There was a plan to appoint Presidential Advisers in 1977, through
the Second Amendment to the Constitution of 1972 and these
Presidential Advisers were to constitute themselves into a super-
Cabinet. This was later abandoned. The American Cabinet
Is composed of ten heads of Departments, under whose control the
administrative machinery is placed, and they give advice to the
Cabinet. The Sri Lankan Cabinet, which now has 27 Ministers—
in addition to the four non-Cabinet Ministers and 37 Deputy
Ministers and 24 District Ministers—is based on Presidential pat-
ronage. In other words, Cabinet making is a source of Presidential
patronage. The role of the American Cabinct can be succinctly
described by quoting Abraham Lincoln’s assessment: “Noes seven,
ayes one, the ayes have it.”” All members of the Cabinet, though
not party activists, are appointed by the President subject to the
consent of the Senate. They cannot vote in Congress, and this is
to prevent President from ‘winning over individual members of the
Congress by the allurements of office”.$* He chooses a number of
his Cabinet men who have not figured in politics or men of im-
portance and also those to whom he owes his election. The most
dignificd member of the Cabinet is the Secretary of State, and this
goes to the man to whom the President is chiefly indebted for his
election. If forming the Cabinet, the President is expected to
distribute the offices through various sections of the country, and
this does not need to be done on strict party lines. This form of
Cabinet making gives the President an opportunity to informing the
Cabinet at the very outset to recognise the pluralism of American
society in terms of state, party, constituencies and personal ex-
perience. The US Cabinct exists to help the President implement
his responsibilities and it has no institutional life apart from the

45



Prosident. It has no independent power, and its will is the will of
one man. In these respects, the Sri Lankan Cabinet contains cer-
tain variations, the primary factor is that it needs to be constructed
from the members of Parliament. The Sri Lankan President,
displaying his usual political arrogance, says that he can remain in
officc without the Cabinet; but he nceds the Cabinet to pilot his
measures in the legislature. According to Article 42(3), the Presi-
dent shall appoint as Prime Minister the member of Parliament
who, in his opinion, commands a majority in Parliament, and this
makes it surc for the leader of the majority party to become the
Prime Minister. Since the Prime Minister is not consulted in the
choice of Ministers, the President is left with an unfettered dis-
cretion in choosing Ministers. The assignment of subject is done
in consultotion with the Prime Minister and this again is at the
discretion of the President. This unfettered discretion in choosing
Ministers, as N. M. Perera predicted, can lead to a crisis, resulting
in a constitutional deadlock, and thereby making the Constitution
unworkable.’* The President of Sri Lanka, according to Article
44(2), may assign to himself any subject or function, and can remain
in charge of any subject not assigned to a Minister.5® This means
that the President, if he wishes to do so, can become a Cabinet by
himself and establish an authoritarian Government. President
Jaycwardene, as 1 stated earlier, pronounced on a number of oc-
casions that he alone, without both the Cabinet and Parliament,
can continue to remain in power. In addition, the Sri Lankan
President, in order to widen his base of support in the legislature,
can create posts such as Non-Cabinet Ministers, deputy Ministers
and District Ministers—who provide him with support to con-
struct ‘a government based on personal ambitions’, and the
country witnessed this particular feature in the last decade of
Presidential authoritarianism in Sri Lanka. According to Article’
85(2) of the Constitution, the Prcsident could use his discretion”
to submit a bill rejected by Parliament for a verdict at a referendum.
This gives the President an opportunity to appeal to the national
electorate over the heads of a hostile majority in Parliament. In
the United States, the President enjoys the vetoing power, but it can
be surmounted by a two thirds majority of Congress. This is an
instrument available to the legislature. Similar provision does not
exist in Sri Lanka. The President's attempt to place a bill for a
verdict at a referendum could not be prevented in Sri Lanka, and the
referendum procedure, therefore, gives enormous power to a Presi-
dent inclined to manipulate the political process.
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The President of the United States, as the most powerful clected
official in the world, plays the role of the chief formulator and exe-
cutor of the nation’s foreign policy.% The US role in international
affairs led to this enormous growth in the power of the exccutive
establishment over foreign policy. The US Government, under
the Constitution, enjoys exclusive power to make treaties and to
engage in international relations. The treaty-making power is
subject to certain constitutional limitations; the Presidential power
in foreign affairs has largely bcen inherited by the President, and
this power is shared with the Scnate. The power to enter into a
treaty with a foreign country necds to be exercised with advice and
consent of two thirds of Senators present. The President’s power
in making exccutive agreements, which have the force of treaties,
represent an attempt to by-pass the constitutional role of the Senate
in treaty making. All these make the President the chief foreign
policy maker. With the consent of thc Scnate, he appoints am-
bassadors and other representatives in foreign countries and has
the power to receive ambassadors. From this power, President
derives authority to recognise foreign governments. The President,
in his capacity as Commandecr in Chief, has the power to create a
state of war that the Congress may find it difficult to reverse. Pre-
sidential power has been used in this way as Truman's commitment
to troops to South Korea in 1950, American involvement in Viet-
nam and Nixon’s decision to invade Cambodia in 1970 have de-
monstrated. In such matters, the Congress was barred from ex-
pressing its disapproval, and such Presidential decisions are removed
from public scrutiny and criticism. Apart from this role, the
President becomes the chief spokesman on foreign policy; he re-
presents the nation at summit meetings. Though the President,
as the chief foreign policy maker, has access to the resources and
information necessary to formulate foreign policy, the Congress
.has the powcr to grant or withhold appropriations for foreign
policy programs. In this respect, it has some control over the
Presidential forcign ‘policy process. The pressure groups, in this
connection, often expressed support to the Congress, In the arena
of foreign policy, the President’s responsibility to the Congress is
still not clear, and ncw methods are necessary to make it more
responsible, The Commiltees in the Senatc play a leading role in
this connection, because of the special position which the Senate
bolds in the conduct of foreign policy in the United States.
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In the Sri Lankan situation, the President plays a set role in the
arcna of foreign policy, and the emergence of ethnic question as a
vital foreign policy issue gave a new dimension to the Presidential
role in the field of foreign policy in the last decade. According to
Article 33 of the Constitution, the President of Sri Lanka is em-
powered to declare war and peace, and this, as the recent Indo-Lanka
Peace Accord demonstrated, has given him enormous power.
As in the United States, this treaty making power or the declaration
of war and peace is not subject to approval by Parliament, and the
Sri Lankan President, in this respect, is more powerful than his-
US counterpart. He receives, recognises and appoints Ambas-
sadors and other diplomatic agents as in the United States. The
Sri Lankan President, imitating the State of the Union Message,
makes a Statement of Government Policy at the commencement
of cach session of Parliament, and this siatement, in the last five
years, came to be devoted to matters relating to the cthnic question,
and i1, therefore, fell short of a statement on government policy.
This was only a ceremony which generated no popular interest.
In the United States, Presidential messages 1o the Congress provide
indications in respect of bills which are to be passed on particular
subjects. According to Article 31 (4) of the Constitution, the term
of the Sri Lanka President commences on the 4th of February next
succeeding the date of clection, and this 1s similar to the inaugura-
tion of the President of the United States.5” In the absence of a
post of Vice President in Sri Lanka, a complicated procedure has
been written into the Constitution in respect of a successor in the
event of the President resigning or vacating his office. The
American system provides for the Vice President to fill the vacancy.
In Sri Lanka, no arrangement exists for a person to act when the’
President is away from the country, and in the last nine years no
acting President was ever appointed. 1f the office of the President
falls vacant by death or due to physical infirmity, the Parliament,
according to Article 50 of the Constitution, elects one of its members
by a simple majority to function as President for the rcmaining
period of the term. According to Article 37 of the Constitution,.
the Prime Minister can act if the President is incapacitated. If the .
Chief Justice is of the opinion that the President is incapable of
functioning in his office, he can call the Prime Minister to act in the
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post. If the Parliament petitions the Supreme Court on the same
question, the Prime Minister could be called to act for the President.
This complicated procedure has been adopted on political consi-
derations, and the internal politics of the party in power influenced
the introduction of this complicated procedure. The creation of a
Yice Presidency as in the United States or the redesignation of the
Prime Minister as the Vice President could have made the question
of succession simple. With a view to correcting this position,
Dinesh Gunawardene, an Opposition MP of Parliament introduced
a Private Member’s Bill to amend Article 37 of the Constitution,
and thercby to make provision for the appointment of the Prime
Minister as the Acting President. The removal of the President
from his office is equally complicated and two-thirds majority in
Parliament is required to initiate any action in this connection,
After the inquiry by the Supreme Court into the allegations, a two
thirds majority is necessary for the resolution removing him from
office. This procedure entails delay as in the case of the impeach-
ment method in the United States. If President Richard Nixon
had allowed the process to run its full course, including a vote of
impeachment in the House and a trial in the Senate, the whole
process would have taken a year and three months. Such pro-
tracted procedure can paralyse a Government, wecakening Presi-
dent’s leadership over national affairs. In the case of the United
States, any member of the House may introduce articles of impeach-
ment, and then it is referred to the Houses Judiciary Committee,
In the case of Sri Lanka, the process gave power to the Supreme
Court, which now plays a special role in the context of the Consti-
tution. In the US, impeachment requires only a simple majority
of those present and voting. In the Senate two thirds of those
Senators present and voting must vote to convict. The US Cons-
titution states that a President may be impeached for treason,
bribery and high crimes and misdemeanours. Similarly the Sri
Lankan Constitution states that a President may be removed when
he has been guilty of treason, bribery, misconduct and moral tur-
pitude. One justification for the introducti(.m of a complicated
procedure to remove a President from office is the reason that he
has been elected by the people. In addition, a protracted and
cumbersome procedure enhances the judiciousness of the deli-
berations.
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The immunity enjoyed by the Sri Lankan President is enormous
and this, in effect, has become a special source of power. Article
35(1) of the Constitution, no proceedings shall be instituted agains €
the President in any court or tribunal in respect of anything done ox
omitted to be done by him either in his official or privatc capacity.>®
This is a blanket immunity, and this question of immunity arose
in the context of the Mahara By-election Petition Case in 1984 -
The view of the Judges was that the Article 35 precludes the Court
from entertaining an election petition where the conduct of the
President is in question.®  In short, it expressly confers immunity”
on the President from proceedings but also debars the Court from
entertaining such proceedings. The lawyers, however, argued
that an election petition is not a proceeding against the President ;
they also took the view that immunity conferred on the President
by Article 35(1) violates the sovereignty of the people and the fran-
chise rights of the pcople. The important question which later
came to be discussed through a private member’s bill, was the fact
that President, taking cover under Article 35(1) of the Constitution,
can abuse his position and power. This, as the Mahara by-clection
petition demonstrated, can happen because of his active involve-
ment in party politics. Sarath Muththettuwegama, introducing a
private member’s bill to amend the Article 35(1) of the Constitution,
stated that the President, because of his active involvement in such
activities as by-clections, should be made a respondent in an elect-
ion.®® The immunity conferred on the President shows that a
remedy for Watergate is not possible in Sri Lanka. In other words,
he can abuse his power and position and take cover under Article
35(1) of the Constitution. The President also possesses emergency
powers and the enforcement of emergency regulations interferes
with the powers of the legislature; it leads to virtual constitutional
dictatorship. Acts committed under emergency regulations too
cannot be challenged because of the immunity conferred under
Article 35(1) of the Constitution. Mallikarachchi v. Shiva Pasu-
pathi, where a proscription order made under emergency came 0
be challenged, was another example! The emergency POWers
enjoyed by the President are subject to control by the Icg!slaturC,
because of the constitutional requirement that the declaration and
the continuance of emergency needs parliamentary approval. .1“
the United States, the President enjoys full autonomy in declaring
national emergencies. Though the Parliament in Sri Lanka has
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certain constitutional checks on the President, the operation of the
Executive Presidency vis-a-vis the Parliament in the last ten years
shows that the President had virtually converted the Parliamentary
majority into an appendage of his power base. The collection of
the undated resignation letters of MPs immediately after the Pre-
sidential election was one example by which the President pres-
surised the parliamentary majority. This was an act of authori-
tarianism, and no American President, even if his party enjoys a
majority in the Congress, would have to indulge in such a mani-
pulative political gimmick.

The US Constitution, in the course of its two hundred years,
saw the emergence of great Presidents who displayed qualities of
national leadership, and they, with their commitment to constit-
utional democracy introduced an element of stability into the
American constitutional system. They made a mark on the Pre-
sidential style of Government. In the case of Sri Lanka, the
President displayed his ability for political manipulation, and the
traditions he created bodes no good for the continuity and stability
of the system. Sri Lanka expericnced total political instability
under this Constitution and it unleashed a process of political
retardation, the chief feature of which was the growth in the magni-
tude of political violence in the country. The personalisation of
Presidential power is part of the constitutional scheme. His
leadership and influence is not totally based on party allegiance and
this as the politics of the US Congress indicated, prevented him
from manipulating the political system to continue himself in
power. The Sri Lankan experience, in contrast to that of the United
States, which operated a Presidential system for two centuries, is
different becausc the whole tradition of Presidential Government
was new in Sri Lanka. Sri Lanka, up to date, has had only
one President who, in the last nine years, manipulated the system
to suit his personal ambitions. Traditions have not developed
around the institution; political opportunism and flagrant mani-
pulations of politics guided certain changes which cannot be treated
as constitutional traditions. The mere display of political arro-
gance cannot build strong foundations of constitutional govern-
ment. President Jaycwardene’s style of presidential leadership
interferes with the foundation of constitutional government.
Unlike in the United States, there is no critical press.to take charge
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of a Watergate to restore the public’s. trust in the Presidency.
Two systems, with different traditions, have given birth to differeat
patterns and styles of Presidential government. Therefore there
are sufficient variations in the two systems, some of which are very
remote from both theory and practice of Presidential Government.
This is very much applicable to the Sri Lankan case. Ghana,
Tanzania and Pakistan established Presidential systems, making
the greatest deviation from the Westminster model. Ayub Khan,
like President Jayewardene, stated in 1961 that ‘we have adopted the
Presidential system as it is simpler to work, more akin to our
genius and history and less liable to lead to instability—a luxury
that a developing country like ours cannot afford.’2 The need to
create a strong, stable system of government was the manifest
consideration. In Pakistan, the basic feature of its Constitution
was the concentration of power in the hands of the President,
All executive authority was vested in him. In Ghana, the President
dominated the Constitution. The Presidential experiment, in-
stead of bringing about political stability and continuity in demo-
cratic government in the third world countries, has resulted in
political chaos and the ecrosion of constitutional government and
democracy. This is the danger we face teday in Sri Lanka, and
its major symptoms have haunted the political system in the last
decade,
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4 THE PRESIDENT AND
PARLIAMENT IN SRI LANKA:
CONFLICTS, CHECKS AND BALANCES

J. Uyangoda

Introduction

THE central feature of the Constitution of the Second Republic
of Sri Lanka is the creation of an executive presidential system
which, as some commentators (Wilson : 1979, Coomaraswamy :
1984) have suggested, parallcls the one established by the Fifth
Republic of France. When the main features of the Sri Lankan
presidential system becamc a matter of public debate, there were
indeed views expressed by some critics that the entire Constitution
would result in, or at least pave the way for a semi-authoritarian
form of the state. However, the Jayawardene Constitution has
so far functioned for nine years, subject to thirteen amendments,
without any. fundamental alteration introduced by the basic out-
lines of the presidential system.

From the point of view of the subject-matter of this paper, there
is a limitation to a study of conflicts between the President and
Parliament, which should be noted at the very beginning. It
emanates from the remarkably monolithic and rigid nature of the .
relationship between the President and Parliament as envisaged
by the Constitution itself. The continuation of the term of the
same President and virtually of the same legislature which has been
dominated by thc same majority party with a staggering voting
strength, could hardly add anything dramatic to our understanding
of executive-legislature relations. However, the monolithic rigid-
ity of that rclationship itself is a subject worth exploring, and hence
this exercise.

Autonomy of the President.

Let us first ascertain how the Constitution of 1978 defines, in
juridical terms, the relationship between the President and Parlia-
ment, We may perhaps begin with a qualitative observation on
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the political essence of the constitutional project as executed by the
framers of the present Constitution. The inauguration of the
1978 Constitution signified a vision of a structural reorganization
of the state. The main feature of that vision was the creation of
what may be termed as a ‘strong statc’. The functional apex of the
new structure was to be the office of the Executive President.

The very first chapter of the Constitution which deals with the
people, the state and sovercignty gives a clear indication of the
pre-eminent, or central position of the President in the state
structure. The ‘inalienable’ sovereignty of the people, postulates
the Constitution, is exercised by both Parliament and President.
According to Article 4 (b) of the Constitution, the executive power
of the people including the defence of Sri Lanka, “shall be exer-
cised by the President of the Republic elected by the People”
(1978:3). The Parliament, meanwhile, is said to be exercising the
legislative and judicial powers of the people. The above position
of the President, in terms of the exercise of one component of the
sovereignty of the people, may be juxtaposed with the relevant
provisions of the 1972 Constitution. Article 5 of that Constitution
took up the position that “the National State Assembly is the
supreme instrument of state power of the Republic” (1972:3).
Emanating from the principle of supremacy of the legislature, it
further maintained that the executive power of the people *“shall be
exercised by the National State Assembly through the President
and the Cabinet of Ministers”. This comparison of the ways by
which the two Constitutions have defined the mode of exercise of
sovereignty, points to something more than a matter of mere
constitutionalist semantics; it, in fact, shows how the 1978 Cons-
titution has elevated the position of the President to onc of sharing
the sovercignty of the people with Parliament, while in 1972 the
National State Assembly was theoretically considered the supremé
instrurment of state power. This centrality of the President, as
conceptualized in the mode of political division of statc pOWer, IS
necessary for us to assess the relationship between the President
and Parliament within the totality of the Constitution.

Constitutions customarily define the institutional domains TIT:
powers and functions of each branch of the government. dicial
way in which the network of legislative, executive and JU
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powers are defined and demarcated would manifest, to a consi-
derable degree of accuracy, the problem of state power as it has
been approached and conceptualized by the dominant political
forces at the time of the framing of any constitution. Keeping
this position in mind, let us now see how the 1978 Constitution has
defined the powers, functions and the sphere of authority of the
President.

Article 3 of the Constitution formulates two fundamental com-
ponents of the nature of the office of the President. Firstly, the
President is “the Head of the State, the Head of the Executive and
of the Government, and the Commander-in-Chief of the Armed
Forces™, and secondly, he/she “shall be elected by the people and
shall hold office for a term of six years” (1978:19). Then, Article
43 (2) makes the President a member of the Cabinet of Ministers
and more significantly the Head of the Cabinet (1978:30). Wh
is, indeed, being condensed into these two seemingly uncompj
cated constitutional provisions is an entire phenomenon of t
powerful office of an Executive President.

The term “‘powerful” is used here to denote a distinct position of
authority and power that the President is accorded vis a vis Parlia-
ment. This particular authority does not rest on any devise that
would confer on the President certain legislative powers that are
normally vested with Parliament. Instead, it has been created by
making the office of the President functionally autonomous and
free from parliamentary control. The President, accordingly, is
elected directly by the people at an election for a fixed term of six
years (Article 30 (2)). The President’s term of office, moreover,
is not subject to termination due to changes that may occur in the
political composition of Parliament. Nor does it coincide with
the life of a given Parliament. Parliament cannot remove the
President from office either, except by way of the rather compli-
cated, and politically untenable, procedure as laid down in Article
30 (2). Parliament may begin the long process of removing the
President if any member initiates a resolution in Parliament to that
effect on five grounds as described in Article 30 (2). However,
such a resolution should be supported by two thirds of the Members
of Parliament and then sent to the Supreme Court for its determina-
tion. The matter would not end there, The Suprems Court's
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determination, if it concurs with the original resolution for the
removal of the President, should also be approved by a two-thirds
of the total number of Members of Parliament.

What this rather arduous procedure available for Parliament to
remove the President means is that the latter is placed in a status of
positional independence vis-a-vis the former. In other words, the
President is constitutionally protected from Parliament by making
his terms of office virtually unalterable, except by an unlikely team-
ing up of an overwhelming majority of Parliament with a Supreme
Court ready to step into a political controversy of great magnitude.
This positional autonomy of the President vis-a-vis Parliament is
further reinforced by the provision for legislation-through-refer-
endum. Parliament, indecd, is empowered to make laws subject
to limitations as specified in Articles 75 and 76. Those limitations
are however conventional ones that normally reflect the theoretical
basis of the principle of the legislative authority of Parliament.
Nonetheless, the mechanism of referendum enables the President
to override the will of Parliament on legislation. Ariicle 85 (2)
is quite explicit on this when it states that *“the President may in
his discretion submit to the People by Referendum any Bill....
which has been rejected by Parliament” (1978:55). This provision
enables the President to appeal to his own constituency, in case his
proposals for legislation are rejected by Parliament, so that laws
can be made, if the President so wishes outside the realm of Parlia-
ment. It is not however likely that any President, faced with a
hostile majority in Parliament, would repeatedly resort to the costly
and - complicated process of lcgislation-through-referendum.
The point should, nonctheless, be made that an activist President,
with a popular or even demagogic appeal, would find this particular
provision useful to override the will of an uncooperative Parlia-
ment.

The President, Parliament and the Balance of Authority.

No constitution can perhaps guarantee a conflict-free relationship
between the exccutive and the legislature, since the two domain_s of
state power often reflect the existing political equilibrium in society.
Constitutions, meanwhile, are made in such a fashion that the re-
lative weight accorded to each branch of the government may
illustrate how the political elites in power approach the problem of
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the political division of state power. Furthermore, a constitution
may be seen as the Soviet jurists prefer to call it, the basic law of the
land, then it can be seen as the juridical manifestation of a definitc
political and economic project which the ruling group in society
would seek to exccute.

A political reading of the 1978 Constitution and its operation
during the past nine years would lead one to observe that the basic
framework of the Constitution is designed with a view to minimize,
if not neutralize, conflict between the President and Parliament.
Furthermore, the mechanism to avoid conflict appears to have been
conceptualized and worked out not in terms of clever and subtle
system of checks and balances, but rather seeking to strengthen the
position of the President vis-a-vis Parliament. And this has been
done within a specific economy of power, the essence of which is
what President Jayawardenc has repeatedly emphasized—"poli-
tical stability”.

Tt is relevant to our discussion to note that the idea of political
stability has been conceptualized by J. R. Jayawardene within a
particular debate on the question of state power. The cmpower-
ment of the state as an cffective agent of social and economic re-
forms has becn a key clement of the discourse of state power in Sri
Lanka at least since 1956. However, it was in 1972, with the in-
auguration of the Constitution of the First Republic, that an insti-
tutional restructuring of the state was:first attempted in order to
implement a program of what was then termed as ‘socialist demo-
cracy’. The dominant political debate at that time was centered
on the proposition that “socialist” reforms could be carried out
through legislation. This belief found its expression on the en-
hancement of the legislative authority of elected representatives
of the people, as formalized in the Constitution of 1972. This
perhaps explains why the framers of that Constitution thought it
necessary to describe the National State Assembly as *“the supreme
instrument of state power of the Republic” (1972:3, emphasis added).

The focus o}' the debate, meanwhile, appears to have changed in
1978, although the basic premise of the state being deployed as an
agent of change remained unaltered. The UNP regime launched

an economic program which stood in_sharp contrast with what the
United Front Government had envisioned in 1970. The opening
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up of the economy for foreign capital and investment and the adap-
tion of an outward-oriented cconomic strategy constituted the
basic economic components of what the Constitution itself defined
as the “just social order in which the means of production, distri-
bution and exchange are not concentrated and centralized in the
state, state agencies or in the hands of a privileged few™. (Article
27(f). 1978:16). This economic objective necessitated the con-
tinuation of the state as the central instrument in regulating socio-
cconomic changes, yet with a radical shift in the problematic of
how the state should be organized. J. R. Jayawardene introduced
the notion of political stability to the political debate and then
grounded the immediate question of stability in a critique of the
division of state power, as cxisted under previous constitutions.
He took up the position that a strong executive, unhampercd by
what he termed the whims and fancies of Parliament, was needed
to executive the economic and social policies which the UNP
regime intended to implement. He appears to have conceptualized
the ‘strong’ government in terms of a rc-organized state structure
anchored in the Executive Presidency which should exercise its
authority unfettered by Parliamentary control. Thus, the Constit-
ution of 1978 marked a distinct reform of the state and that reform
signified a clear turning point in the process of state formation in
post-colonial Sri Lanka.

A brief examinfirion of the nature of state formation in
post-colonial socicties and the appearance of the argument for a
‘strong’ state in the political debate may shed some light on the
political question of Executive Presidency in Sri Lanka. In most
of the ex-British colonies, the state structure, introduced by the
departing colonial power, was generally designed in accordance
with the venerable traditions of Westminster parliamentary demo-
cracy in which *“Parliament (has) established itself as the sole legis-
lative authority and....come to exercise political supremacy by
controlling the exccutive” (Wade and Phillips, 1962:15). However,
the expcrience of these societies shows that they, more often
than not, lack the kind of social consensus needed for a smooth
functioning of Westminster system of government, under which the
Parliament is the central arena of political and social consensus.
Indeed, the constitutional notion of the supremacy of Parliament
denotes the existence of a social contract generally accepted by the
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contenders for governmental power, In such a situation, the legis-
lature elected on the principle of universal suffrage functions as the
arena of mediation betwecn the ruling elites and the electorate on
the one hand, and among competing sections of the elites them-
selves. In most of the Third World societies, however, a consensus-
based social contract is genecrally absent. And even if there had
existed one at the time of political independence, in most cases, it
bas been disrupted by social and political conflicts that the state
fails, or is unable, to mediate within the framework of parlia-
mentary democracy of the Westminster model. Pakistan and
Bangladesh are good examples of this failure in post-colonial South
Asia. Pakistan coul not even develop a parliamentary democracy
and her failure was dramaticzally highlighted by the emergence of
military rule. Meanwhile, the constitutional experiment of Bangla-
desh was initially conducted within the framework of Westminster
parliamentary democracy, but it was soon abandoned in favour of
a presidential system of government which is now being run by the
Military. In boih these cases, the changes that have occured in
the state structure have had two fundamental features: The
delegitimization of Parliament and the establishment of the hege-
mony of the executive over the other organs of government.

Changes 1n constitutional structures, in this sense, denote more
than a mere rearrangement of powers and functions of the branches
of the government. The political essence of making and unmaking
constitutions can then be better viewed in the context of the process
of state formation and specifically in the light of how institutional
division of state power between the executive and the legislature is
reformulated. The establishment of an Executive Presidency in
1978, with an autonomous base of power and a clearly demarcated
and superior domain of authority, and free from parliamentary
intervention and control, can actually be seen as representing a
genceral tendency of the state in many Third World socicties. The
essence of that tendency is the relocation of the center of power in
the executive, What is still noteworthy in Sri Lanka is that the
structural changes of the state are being experimented within the
general framework of the democratic state.

Similarly, the question of checks and balances, as it may arise
within the parameters of any particular constitution carries not
only a legal, but also a political problem. The notion of checks
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and balances, as defined by traditional constitutional wisdom, is
grounded in the premise of a ‘balanced’ government. A govern-
ment, accordingly, is deemed to be ‘balanced” when no one parti-
cular branch of the government is accorded with powers and autlior-
ity to encroach into another. However, the traditional approach
concades that a strict separation of powers among the branches of
the government in watertight compartments would make the busin-
ess of government practically impossible. Thercfore, the nec2ssity
for a considerable degree of interaction among them is recognized,
yet within the political definition of a ‘balanced government’,
Not only the anti-despotic idealism of Montesquieu but also the
practical shrewdness of the Founding Fathers of the American
Constitution thus posited the problem of checks and balances in
terms of the need, touscthe words of Madison, (1961:308)““to provide
some practical security for each(branchofthe government)againstthe
invasion of the others”. This conventional vision of checks and
balances has, of course, undergone considerable changes, parti-
cularly in view of the highly centralized and bureaucratized nature
of the modern state, Therefore, any system of checks and balances
incorporated into constitutional foundations of the state cannot be
properly understood in isolation. It should rather be accounted
for in relation to the respective weight conferred upon each branch
of the government within the prevailing mode of political division
of state power.

Therefore, our assessment of the system of checks and balances
inscribed into the 1978 Constitution should address itself to the
centrality of the Exccutive President inherent in the present structure
of the Sri Lankan state.

Let us now briefly examine the impact of the concentration of
powers and authority in the hands of the President on the actual
working of the government, Many commentators have already
highlighted the rather uousual authority that President Jaya-
wardene has been actually able to exercise as the Executive President.
Let us quote one of them, A. J. Wilson, whose grudging admiration
of the Gaullist spirit of the 1978 Constitution is present throughout

his study: .
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“As Head of the Executive, he (the) President wields powers of
considerable importance, powers which make it absolutely
clear that he is in effect far more powerful than a Prime Minister
could have been under the former system. Firstly, he is no
longer answerable to the legislature; the Constitution only
makes him responsible to Parliament. Then there is the fact
that the Standing Orders of the House do not permit any
reference to be made to him or have his conduct questioned
except on a substantive motion. Furthermore, the Prime
Minister, members of the Cabinet and other ministers are
entirely dependent on the President for their offices” (1980:
43-44, emphasis in the original).

As the above portrayal of the authority of the President correctly
indicates, here is a President who, being a member and the leader
of the Cabinet of Ministers, is not subject 1o parliamentary scrutiny.
What is remarkable in this respect is that the President, in addition
to being the head of both the state and the executive, is also the
head of the Cabinet: yet there is no constitutional mechanism by
which hefshe can be bound by the will of Parliament. This is
notwithstanding Article 42 of the Constitution which makes the
President “responsible to Parliament for the due exercise, perform-
ance and discharge of his powers, duties and the functions under the
Constitution™ (1978:30). It is not the author’s intention to sug-
gest what could have been included in the Constitution to provide
for parliamentary scrutiny of the functions and the performance
of the President as the head of various departments and ministrics.
However, the point that still nceds to be made is that the present
Constitution intends to make the head of the Political Executive
who is also the President of the Republic immune to direct confront-
ation with Parliament. This is in sharp contrast with the previous
system in which the head of the Political Executive, the Prime
Minister, was a member of Parliament, and therefore directly res-

ponsible to Parliament.

The real problem, however, from the point of view of the legis-
lative-exccutive re.ations entails something more than the inability
of Parliament to control or even to exercise any constitutionally-
sanctioned influence on the President. The crux of the matter is
revealed when we turn the above question around and focus our
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attention on the network of mechanism—or let us say, checks and
balances—available to the President to control Parliament. The
system of representation, a little too enthusiastically called as pro-
portional representation, provides a useful key to the understanding
of the extent to which the hegemony of the President is institution-
alized over Parliament.

The system of proportional representation is one of the novel,
and at the same time controversial, featurcs of the 1978 Constit-
ution. Chapter X1V of the Constitution, entitled “Franchise and
Election”, deals with this method of representation in detail
What is relevant to our discussion at this point are those provisions
that have a direct bzaring on the reiations between the President
and Parliament. Article 99 (13) (a) promulgates that *“‘where a
Member of Parliament ceases by resignation, expulsion or other-
wise to be a member of a recognized political party or inde-
pendent group on whose nomination paper....his name appeared
at the time of his becoming such Member of Parliament, his seat
shall become vacant” (1978:68). There certainly is a procedure in
the Constitution to regulate this process, enabling the affected
member to seek judicial redress. Yet, such procedural matters are
immaterial once the Constitution stipulates a rather crucial practice
of subjecting the term of an MP to the political will of the party
which hefshe belongs to. What this particular provision of the
present Constitution lays down is a sharp deviation from the nor-
mative tradition of representative democracy whereby the individual
political loyalties of the Members of Parliament are not restricted
by arbitrary control exercised by any other branch of the govern-
ment. Under two previous Constitutions, for example, an MP
could vote against the position of his/her own party, and if that
particular Member happened to belong to the ruling party hefshe
could have crossed over to the opposition and still remained a
member of the House. Such acts of individual heroism are def-
nitely ruled out by the present system of representation. Any
member whose action may warrant either resignation or expulsion
from the party may well be reduced to an ordinary member of the
citizenry. What is still alarming in this regard is the absence of 2
constitutionally-assured opportunity for the electorate to exercise
the franchise in order to elect their new representative.
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What does the above-described situation mean in terms of the
political project of the United National Party and its constitutional
1I}eory and practice? Obviously, the political immobility of indi-
vidual Members of Parliament is designed to assure the objective
of political stability. From the point of view of the ruling party,
or rath_er the President, a rigidly imposed purpose of unity could
have been a matter of crucial importance, notwithstanding the
fact that the UNP has been enjoying a massive majority in the
House. And the strategy of controlling the Members of Parlia-
ment of the ruling party appears to have worked well for the past
nine years with a great deal of success. Nevertheless, let us briefly
examine how this process constitutes a part of what I have above
termed as the autonomy of the President vis-a-vis Parliament.

It is the normal practice in legislative politics that political
partics maintain a certain discipline over their members who are
also Members of Parliament. As far as the traditional, or rather the
generally accepted, practice is concerned, an MP may exercise hisf

- her own individual political judgement to stick to party discipline

and vote with the party. Or clse the Member could disassociate
himself/herself with the party line and may then either resign from
the party or face the prospect of being expelled. Yet, the Member
would still have remained in Parliament. President Jayawardene -
whose unique views on Parliamentary politics have largely shaped
the strategic basis of the present Constitution, appears to have
approached the problem of political movability of Members of
Parliament in terms of a critique of coalition politics. Indeed, the
Gaullist Constitution of France was also a sharp reaction to a
recurring experience of unstable and short-lived coalition govern-
ments during and after World War II. Meanwhile, the conceptual
position behind the Sri Lankan Constitution appears to constitute
an argument for a strong executive backed by a stable Parliament.
The absence of room in Parliament for shifting political loyalties
among thé Members is supposed to secure a government strong
and stable enough to implement what President Jayawardene has
repeatedly termed as “unpopular yet essential’ measure of economic
and social reform. Indeed, the question of political stability
jtself may beg a critique from the point of view of the actual
experience of past nine years, Yet, for the time being let us merely
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make the point that the Presidential Authority and power, as for-
mulated in the present Constitution, subsumes the political auto-
nomy of Parliament.

Examples of subjecting Parliament to the will of President are
quite instructive in their own right. Let us take one instance, that
is the acceptance by President Jayawardene of letters of resignation
from his Members of Parliament on the eve of the Presidential
election and referendum in late 1982. When the Presidential elec-
tion campaign was on, President Jayawardene stated that he in-
tended to remove some of his Members of Parliament on the ground
that their unpopularity has generated opposition in their constitu-
encies against the government, and by extension to the President.
As Warnapala and Hewagama (1983:121) record, President
Jayawardene, after having obtained the necessary Cabinet approval,
requested all Members of Government Parliamentary Group to
voluntarily tender their resignation, so that he could reconstitute
the Group. All Members of Parliament of the ruling party, then,
“signed undated letters of resignation and handed them over to the
President J. R. Jayawardene who, in turn, informed them that the
letters of resignation would be acted upon on a later date as he thinks
appropriate” (ibid : 121). President Jayawardene is supposed to
have returned to the Members of Parliament those undated letters
of resignation long after he was re-elected for another term in office,
that was in 1986!

This rather ingenious act of political ‘expediency raiscs some
important questions not just in terms of imposing the party dis-
_cipline over Members of Parliament, but also in relation to the
notion of institutional and political autonomy of Parliament vis-
a-vis the executive. From the procedural point of view, President
Jayawardene sought and obtained the approval of the Cabinct as
well as the Parliamentary Group of his party before he actually
asked for those letters of resignation. Yel, the procedural correct-
ness should not obscure a matter of parliamentary principle.
Indeed, one main objective of President Jayawardene in resorting
to this rather unique course of action is to secure what he would
have termed as the loyalty of the majority of Parliament. This
brings us back to our original assessment of thc political cssencc-of
the present Constitution, i.e., the need to minimize and neutralize
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dissent in Parliament. Some scholare of course, read this particular
cpisode with grave scriousness. Warnapala and Hewagama for
cxample, raise two fundamental questions with regard to sovereignty
—or rather the encroachment of it—of Parliament. They first
question the authority of the UNP Working Committee “to inter-
fere with the rights of an elected Member of Parliament and indeed
his very existence as an MP” (1978:122). Then they note that “it
related to the constitutional basis of which President Jayawardene
requested the clected Members of Parliament to resign their seats™
(ibid). Their conclusion, coming from a perspective that upholds
the unfettered sovercignty of Parliament, is that the “demand for
resignation from the entire body of Members of Parliament in the
Government Parliament Group, on the basis of critcria adopted by
the Working Committce of the party in power, constituted a form
of political intimidation, resulting in the very destruction of repre-
sentative government in Sri Lanka” (p. ibid 122).

Destruction of the basis of representative government or not,
this episode of undated letters of resignation signifies a funda-
mentally new development in the political process of Sri Lanka.
That is that the asscrtion and deployment of the instrument of
political party in such a way that the authority and the political
agenda of the President cou:d subsume the potitical will of Parlia-
ment. The network of leadership positions that the President
holds is not limited to such formal and state institutions as the exe-
cutive and the cabinet. He is also, the leader of the ruling party
and he chairs the party’s parliamentary group meetings. Formally ’
speaking, there is nothing wrong or illegitimate about the Presi-
dent’s controlling his Members of Parliament through the insti-
tution of the political party. What appears rather controversial,
nonetheless, is the tendency to manipulate the behaviour of Parlia-
ment by the executive in such a way that the autonomy of the
former is delegitimized and, to say the least, undermined. A novel
way of establishing a conflict-free relationship between the Presi-
dent and Parliament, indeed.

Stability and Survivability of the Constitution.

The above discussion now leads us to the question of political
stability and the survivability of the Constitution. Let us, first
deal with some issues that emanate from the Constitution itself and
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then move onto an assessment of the project of stability in terms of

the actual political process against which the Constitution has until
now functioned. v

Many commentators on the 1978 Constitution have expressed
some reservations about the proper functioning of the present
system of government in an event of the Executive President facing
a hostile majority in Parliament. President Jayawardene himself
has spoken about the likelihood of such a prospect although the
system of proportional representation is not supposed to reflect
in the political composition of Parliament any dramatic swing of the
electorate from, let us say, the UNP to any opposition party.
However, the theoretical possibility that a coalition of parties,
politically opposed to the President, constituting the majority in
the House cannot be ruled out. Can the President, hostile to each
other, work in harmony as presupposed by the Constitution?
The problem may become extremely vexed and complicated parti-
cularly because the President, according to the Constitution, is
the Head of the Cabinet of Ministers. The Constitution, nonethe-
less, provides the President with certain options to try out in case
of such a political impasse. Or, as Wilson (1978:46) has noted,
there could be a reversion to prime ministerial government with the
President functioning as a constitutional head. Both these options
will be sure to gencrate grave constitutional problems and serious
political conflicts between the President and Parliament.

Let us now ask a more fundamental, though simple, question
about the above scenario of conflicts: why is it that the President
and a Parliament of different political persuasions cannot be pictured
working in harmony? In France and the United States, the poli-
tical systems have worked, and are currently working, despite the
fact that the executive and the legislature are controlled by indi-
viduals of rival political parities. Why cannot Sri Lanka be like
France and the United States? For an explanation of the above
question one may find it useful to read the Constitution of 1978
from the perspective of the question itself.

Such a reading can usefully begin with identifying some basic
political anomalies inherent in the constitutional enterprise of 1978.
For that purpose, let us dissect the theory and practice of ‘political
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stability’ as enunciated in the politics of the present regime for the
past nin¢ years or so. The most viable contradiction of President
Jayawardene’s project of stability is the attempt to realize a rather
exaggerated degree of political consensus by projecting his authority
as the Executive President and the power of his party as the over-
whelming dominant force in Parliament. Moreover, J. R. Jaya-
wardene appears to have conceptualized the notion of stability by
creating his own image of bcing the President of the Republic as
something akin to the supreme arbiter or mediater between the
statc and the civil society. A distinct epistomology of power
hovers over that conceptualization; consensus, created and backed
by the coercive power of the state, thus, came from above as a
means of political control and social discipline.

However, this particular model of consensus appears to have
given rise to some contradictions of fundamental nature in the
body politic. They have emerged despite the fact that the President
has been successful in creating a rigid and monolithic structure of
unity within the ruling party. It is a remarkable irony that the
open cconomy has necessitated a closed political system. The
theory and practice of the strong state has now produced sharp
political cleavages in society, characterized by a kind of multi-polar
differentiation of political and social forces. The intensification
of the national question, the widening gulf between the Sinhala,
Tamil, and Muslim ethnic communities, and the growing isolation
of the regime from the people are some of the most visible symbols
of the current phase of the Sri Lankan state in crisis. Indeed, one
major feature of the crisis today is the absence of a stable and viable
link between the state and the civil society. Parodoxically, over-
zealous concern for stability appears to have created an illusion of
rather a state of instability.

The constitutional process, nonetheless, has to take its course
against this political backdrop, saddled with a crisis described above.
The survivability of the present Constitution, then, is closely linked
with the broader question of the stability of the political system.
Against this background, let us now cxamine the hypothetical
situation of an opposition party or a coalition of opposition parties
capturing the majority in Parliament. Such possibilities as the
postponement of parliamentary elections, or holding a referendum
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to extend the life of the present ‘long parliament’, or electoral mani-
pulations in favour of the ruling party etc., should not interfere

with our exercise, since we are only dealing with a hypothetical
scenario.

The survivability of the present Constitution, in an event of a
political party-based cleavage between the President and Parlia-
ment, will largely depend on the ability of two institutions to work in
harmony. But harmony or conflict will basically be a matter of the
nature of the relationship betwcen contending political parties. The
cxamples of France and the United Statcs show that existence of
broad social consensus among leading classes of political parties
has provided the basis for a tradition of the executive and the
legislature “working together”. Sri Lanka has not so far even
attempted at establishing such a practice, let alone a tradition,
Furthermore, a harmonious relationship between the President
and the majority Parliament, whenever they represent different
party alignments, would practically be a political coalition. Would
such a coalition at higher level be possible, for instance between the
United National Party and the Sri Lanka Freedom Party? Given
the intensity of political polarization and sometimes enmity bet-
ween the two parties, some radical changes in the political balance
of forces in society should be there to bring them into a President-
Parliament coalition.

Will a flexible relationship among leading political parties.
provide an opportunity for the President and Parliament, in the
above scenario, to work together? By way of finding an answer to
this question, let us see what the experiences of the United States
has to offer. The kind of separation of powers that exist betwecn
the Executive branch and the Legislature is such that, historically
the strengthening of the position of the President has not led to a
delegitimization of the position of the Congress. Depending on
the nature of political balance of forces in a given situation, Con-
gress is in a position, as a part of an established practice cither to
cnter into a compromise with the President or to assert itself against
the Executive. On the other hand the Executive manocuverability
has been made casier by the relative flexibility of the party system.
A democrat will not be expelled from the party for voting in favour
of President Reagan’s Central American policy or farm legislation.
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And pe.trhapS. the Republican Presidents know that some of their
best allies can be found among the Democratic Senators and Con-
gress persons. In the United States, the political judgement and
action of individual members of the Senate and the House is not
restricted by strictly-imposed constitutional provisions. This
cnables the President to strike a mode of co-existence with a poli-
tically hostile legislature. “Compromise”, is perhaps one of the
key words in Amcrican politics, and there, the essence of social and
political consensus has evolved into a state of compromise, rather
than confrontation. This is, in a way, symbolic of what the
American Constitution itself is—as Charles Beard said, a bundle of
compromises. A compromise between the UNP and the SLFP,
aiming at a working coalition of the President and Parliament,
seems to be a far cry from reality, in view of the already intensified
political rivalry between the two parties. Indeed, in an event of
the SLFP constituting a majority in parliament and J. R. Jayawar-
dene continuing to occupy the office of President, a major clash
between the two institutions can be envisaged particularly in the
context of their mutually exclusive approaches to the Tamil
national question. A protracted conflict between executive and
legislature on major policy issues can certainly worsen the political
crisis. If the leading political partics continue to fail to solve the
crisis, such a constitutional dual-power situation may not last long,
because no political system can function without establishing a
state of equilibrium.” What will invariably be vulnerable in a
situation of acute political crisis is the Constitution which lacks the
necessary flexibility to make sense of changing political balance of
forces in society. The source of such challenges to the Constitut-
ion may not necessarily be limited to a party or a coalition of par-
ties that may constitute a majority in Parliament. A political
crisis, if it is really acute in the scnse of persistent disequilibrium,
may bring to the forefront of politics all sorts of adventurers. Poli-
tical adventurers are known to abrogate, not to preserve, existing
constitutions.,

Conclusion

By way of conclusion, let us summarize the central argument
developed in this paper. The 1978 Costitution was introduced in
order to provide the institutional foundations of a strong govern-
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ment. This constitutes the essence of the relationship between the
President and Parliament. However, the actual political process
of the past decade or so appears to have set in motion a series of
political and social reactions that may ultimately call into question
the very visibility of that stability project. The structural malad-
justment of the political system developed in the course of executing

the present Constitution will largely decide the stability of the state
as well as the survivability of the Constitution.
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5 LEGITIMACY, AND THE
SRI LANKAN CONSTITUTION

( With Special Reference to the Amendment Process and the
. Referendum )

Radhika Coomaraswamy

LeGIMMACY and the State has been the subject of much research
in political science theory. This paper does not purport to explore
and cvaluate these discussions in the light of the Sri Lankan Cons-
titution. Instead, it merely attempts to outline some of the issues
of constitutionalism and the legitimacy attached to thesc processes
in post 1978 constitutional history. In addition it will not attempt
to deal with the specific questions of the legitimacy of the 1978
Constitution. There have been argumenis put forward that the
Constitution did not pass through a Constituent Assembly and
therefore its legitimacy is questioned because it lacked *‘consensual
foundations” and was an imposition of the ruling party.! In
answer it is stated that a party which receives a 4/5 majority in
Parliament has the legitimacy to draft a new Constitution. These
discussions have taken place in other fora espccially in the late
seventies immediately after its promulgation. This paper, however,
is more concerned with legitimacy in the general sense of constitut-
jonalism and legality. In fact what one is witnessing today is the
possible lack of legitimacy of the representative democratic system
as a whole. There is a challenge to all existing constitutional and.
legal processes. This is in many ways a graver crisis than the speci-
fic issues of legitimacy linked to the 1978 Constitution.

The problems associated with constitutional legitimacy are
particularly acute in third world countries which do not share the
same historical pre-conditions which gave birth to the Anglo-
American tradition of Constitution. In his book The Crisis of the
Indian Legal System, Upendra Baxi has put forward certain hypo-
theses with regard to the problems of legitimacy of law and consti-
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tutions in the Indian context. His propositions may have greater
validity in the Sri Lankan context than thzorics of legitimacy put
forward by American jurisprudential thinkers such as John Ely
Hart, and Ronald Dworkin? The rcason for the relevance is
that Baxi is attempting to grapple with legal issucs which come out
of the context of exploitation and oppression ih an underdeveloped
society and also of cultural nationalism, the socio-political cnviron-
ment within which our legal system functions. Let me outline his
argument.

Upendra Baxi argues that the Indian Legal and Constitutional
Systems are facing a crisis of legitimacy. He states *‘legalism in
the sense of a moral and ethical attitude prescribing that the legal
rules ought to be followed because they are rules of conduct” is
under stress. It is delegitimised by rulers and the ruled because
there is a sense that constitutions, legislation etc. . . .can be bypassed
or ignored if they conflict with strong group or personal interest.
The power to bend laws and the Constitutuion is seen as the real
power. He points to six factors which have led to this crisis of
legitimacy.

1. The Indian political elite and the middle classes have not
internalised the values of constitutionalism. There has
been no demonstration effect at least from the ruling ehle
for the rest to follow.

2. Rule following is not only considered unnecessary but 1s
also seen as being counter-productive because of bureau-
cratic and other accountabilily procedures.

3. Corruption has infected the whole system so that monetary
gratification, political influence, patronage, coercion and
intimidation are preferred to the legal process.

4. Abuse of power, where the arbitrary will of those in power
especially with regard to the enforcement of laws forces
law to take a back seat.

5. Neither the government nor the opposition accept the
autonomy of the law and accept responsible decisions of
the judiciary as final and determining especially if it goes

74



a

against their interests. The question is posed as to whe-
ther the legal issue in question is hostile to your politics
or not. There is no attempt to rely on any “correct”
legal argument and to accept the decision of courts as
binding.?

Baxi’s arguments about legitimacy presupposes the existence and
popular acceptance of an autonomous legal culture which is to
some extent independent of politics. The aulonomy of the con-
stitutional legal sphere from overt political pressure is the hallmark
of the Anglo-American tradition of jurisprudence and of repre-
sentative democracy.* It may be argued that such an autonomy
has not truly taken root in Sri Lanka as well as India for a variety
of reasons besides those outlined by Upendra Baxi. Sri Lanka
is a very politicised community. In the Anglo-American tradition
the burcaucracy and the judiciary are guaranteed independence
and autonomy from political interference. There are conventions
and codes of ethics which give some sustenance to this autonomy
though one may still argue that the situation is never ideal even in
the home countries. The bureaucracy and the judiciary are what
make rules and laws acquire that certain sense of legitimacy which
transcends the particular political will of the moment. If these
institutions are not autonomous then there is no gurarantee for a
transcending autonomy of the legal system,

Today, given the nature of abuse of power, corruption and vio-
lent opposition, there is a demand for an independent judiciary
and a politically neutral bureacracy. This was not always the case.
In the 1960s with the Supreme Court of India holding the right to
properly against fundamental cconomic changes, many people
argued that an independent judiciary and a politically neutral
bureaucracy would only protect the vested interests and place a
brake on social change.S

However, the experience of the 70’s of emergency rule and large
parliamentary majorities has made it increasingly clear that these
institutions arc the very bulwark of a legitimate constitutional and
legal order. So, what then is the equation in a third world context,
between maintaining essential constitutional values while leaving
the door open for rapid economic and social transformation?
I think it can be said that we have as yet to find that formula or
approach at both the legislative and judicial levels.
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Though the institutions of the judiciary and the bureaucracy
are the institutions which give neutrality and sanctity to laws, it is
the constitution which is often the source of legitimacy for any
given political order. It is in Kelsen’s words the groundnorm, the
essential social contact.® Whatever disagreements we may have
about the actual text of the 1978 Constitution, there is no doubt
that when it was drafied it was a variation on a very familiar theme,
the theme of representative democracy, an independent judiciary,
and a scheme of checks and balances. There are arguments that
can be made that a presidential system is more authoritarian than
the Westminister model or that the bill of rights is not protected
unless there is judicial review of legislation by the courts etc....and
many of these are valid. But, in essence, if we were to take a global
view, the Constitution, in text at least, is very much within the
Anglo-American tradition which has been the basis of our legal
and political processes since independence.

However, once a constitution is drafted, the purposes for which
it is used, the nature of the amendsment and resort to more contro-
versial provisions, give us a better sense of the nature of the cons-
titution as it works in the real world, ie, — Sri Lanka’s social and
economic context. So the question of legitimacy is linked not only
to the text of the original constitution but also to the constitutional
aftermath .the actual p-ocesses which have followed its enactments;
—the type of amendments introduced, the actual decisions of the
Supteme Court and what provisions of the constitution acquire
prominence. This is a realist’s concept of constitutional legitimacy.

It is the argument of this paper that the process of amendment
to the 1978 Constitution was in fact a process of delegitimisation,
where amendments which were contrary to the spirit of the Consti-
tution and the spirit of the Anglo-American constitutional tradi-
tion were introduced to serve instrumental needs of the government
at that time. In addition the referendum has emerged as the most
potent provision of the Constitution and it too has been used as
an instrumental tool. Major opposition groups to the govern-
ment have responded to some of these amendments and the use of
the reference not very constructively but also in the spirit of dele-
gitimisation. This 1s especially relevant in the context of the recent
Thirtcenth Amendment which attempts to set up provincial coun-
cils throughout the island.
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Amendment

Let us begin with the amendment process, [t 'is clear that since
the drafting of the 1978 Constitution, the amendment process has
been primarily used to gain tactical advantage for the party in
power. The first Amendment put in place the legal provisions
which allowed for the deprivation of civic liberties of Sirimavo
Bandaranaike, the Leader of the Opposition Party. The use of a
constitutional amendment to politically neutralize the opposition
cannot give much legitimacy to the constitutional order. The
second Amendment to the Constitution provides for the expulsion
of members from a political party, Expulsion will lead to the loss
of your seat, if after a Select Committee inquiry the majority of the
House seeks to expell the member.” Though in written form this
appears to be fair (ie. the House being the judge of its members)
in real terms what it means is that Government M.P.s who are
expelled from the party will lose their seats, opposition M.Ps will
not. They can in fact cross over and strengthen the government.
The second Amendment was therefore to provide for a tactical
advantage for the government in power, Mr. Rajadurai from the
T.U.L.F. crossed over and joined the ranks of the Government
The M.Ps who abstained from voting for the Thireeenth Amend-
ment will probably lose their seats, and join the ranks of the un-
employed. Such partisan action with regard to fundamental
electoral principles cannot lead to a greater acceptance of the
legitimacy of the system. '

The third Amendment to the Constitution gives the President the
right to determine the time of the Presidential Election® In
most other Presidential systems the time for election is fixed,
a period for example four years. In the Westminister model, the
government can in fact choose the time of elections. This is to
give it an electoral advantage. The Third Amendment allows the
same advantage with regard to the President in Sri Lanka. Again
though in actual terms one cannot say that this practice is not
common in the Anglo-American tradition, the purpose was to give
tactical advantage to the government in power and to allow for the
1982 Presidential Election.

The Fourth Amendment provides for the extension of the life
of the first Parliament and was introduced after the Referendum of
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19825 1t does not couch itself in any general democratic lang
vage. It merely states that the life of the first Parliament is extended.
By focusing on a national mandate, it deprived citizens of choosing
their local representatives. In doing so, it also entrenched a 4/5
majority beyond the life of the present Parliament.

In addition to the above amendments which are unabashedly
for the tactical advantage of the government, some of the other
amendments to the Constitution of 1978 have been anti-democratic
in substance, in that their purposc was to lessen the strength of
accepted democratic safeguards. The Sixth Amendment—for
example—banned separatist movements and whole parts of it were
supposedly modelled on Indian legislation along similar lines.!?
But, again despite the form, the real effect of the amendment was
to remove the representatives of the Tamil speaking areas of the
North and some parts of the East, thus providing the death-knell
to any form of democratic opposition from those troubled areas,
and in effect removing those areas from being accountable to and
from participating in the mainstream democratic process. In
addition the Tenth Amendment removed the safeguards which the
ruling party itself had built into Constitution against the extension
of Emergency Powers after 90 days without a 2/3 parliamentary
majority.!!  The Public Security Ordinance which has been used
so often in our history—and has in fact dominated the years since
Independence,—contains sweeping powers vested in the government
and the security services. Certain built-in safeguards had to be
legally formulated against abuse of power. These safeguards have
been lessened by the Tenth Amendment making the extension of
emergency after a period of ninety days subject only to a simple
parliamentary majority. Any government in power therefore can
extend the emergency over 90 days without requiring the approval
of the opposition. This is rcally no safeguard at all. Though both
these, the Sixth and Tenth Amendments, may not have given imme-
diate tactical advantage to the ruling party unlike the First to the
Fifth, their final effcct weakens the democratic structure of govern-
ment both with regard to the right of franchise of an ethnic minority
and with regard to the fundamental political and civil rights of the
citizens.
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_Ironically the Thirteenth Amendment to the Constitution is the
only substantive amendment which attempts to broadbase and not
limit democracy through the setting up of Provincial Councils.
The controversy surrounding it also indicates that the Government
did not pass the Amendment for tactical reasons, but out of a
sense of national urgency. The text of the Thirteenth Amendment
in itself is in-offensive. It provides the framework for a reasonable,
and not very extensive devolution of power to the provinces.!2
If it were not for the political factors it would probably have passed
without excessive controversy as a part of a package of decentrali-
zation and participation. But again duc to the ethnic factor,
certain aspects such as the North East merger, and primarily the
aggressive geo-politics of the region and the ways and means of its
formulation and passage have caused grave concern. Despite the
fact that this Amendment may have been a valid compromise for
Sri Lanka’s ethnic conflict, (a view that I share) it is also true that
the Amendment, because of the manner in which it was imposed,
has further delegitimised the Constitution, and led to popular unrest.
However, it is my prediction, that despite the present controversics,
no responsible political party will ever reject the framework of
of provincial councils, though they may challenge some aspects
such as the merger of the North and the East. No party is going to
risk the enormous pitfalls, both national and regional that may
come with the rejection of this framework. So, we have an ironical
sitvation where one of the least popular of amendments to the
present Constitution, at least judging from the nature of unrest,
is perhaps going to be one of the most long lasting.

Traditionally, the amendment of a constitution was considered
to be a rare and uexceptional act which requires the same degrec of
consensus as the drafting of the initial constitution.  If a consti-
tution is amended too often, the fundamental law aspect of the
constitution is lost and therefore. its legitimacy is questioned. It
becomes a “periodical”, as Colvin R. De Silva once called our
constitution, For this reason, the amendment process is cur-
tailed in many countries. In many federal constitutions such as in
the U.S. there is a need for its passage not onlythrough the House
and the Senate but aiso a need for its ratification by States. In
India the famous Kesavananda case decided during the times of
emergency, entrenched certain provisions of the Constitution and
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statf:d that they were beond the amendment powers of the Nationa
Legislature.!? The confrontation between the Indian Supreme

Court and Indira Gandhi’s Government contributed to her electoral
debacle in 1977.

The Sri Lankan Constitution provides in its text for the curtail-
ment of Parliament’s amendment powers. The Constitution con-
tains certain entrenched provisions which are beyond the amending
powers of Parliament alone and which require the approval of the

people at a referendum. Article 83 of the Constitution states
ciearly—

“Not withstanding anything to the contrary in the provisions
of Article 82-

(@ a Bill for the amendment or for the repeal and replace-
ment of or which is inconsistent with any of the provis-

ions of articles 1, 2, 3, 6, 7, 8, 9, 10 and 11 or of this
article, and

(b) a Bill for the amendment or for the repeal and replace-
ment of or which is inconsistent with the provisions of
paragraph 2 of Article 30 or of paragraph 2 of Article 62
which would extend the term of office of the President
or the duration of Parliament, as the case may be, to
over six years shall become law if the number of votes
cast in favour thereof amounts to not less than two
thirds of the whole number of members (including those
not present) is approved by the people at a referendum
and a certificate is endorsed thereon by the President in
accordance with Article 80".

These provisions as enumerated relating to unitary status,
sovereignty, the National Flag etc., in themselves would perhaps
form the basis of a consensus of what can be amended and what
cannot. Regardless of this we have scen that the government has
amended the Constitution for tactical gain. In Sri Lanka there has
been an instance of judicial activism where the Courts have used the
entrenched sections outlined above to place certain matters beyond
the reach of Parliament and to stem the lifc of amendments made
purely for the advantage of governments in power. In the famous
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Kalawana Case, when the government put forward an amendment
to allow two members for one seat, following a reversal in a by-
election and a victory for the Communist Party, the Courts used
the entrenched provisions of the Constitution as a means of stopp-
ing this strange and unprecedented Amendment. They argued
that the proposed Amendment affected the franchise of the people
and was therefore against the sovereignty provisions of the Consti-
tution. Though the text of the Constitution stated that only
Article 3 which vested sovereignty in general terms was entrenched,
the Courts read Article 3 with 4, relating to specific aspects of
legislative power and the franchise. This type of interpretation of
course opened the door for the whole Constitution to be entrenched
through Article 3 as in fact all aspzcts of the Constitution are part
of the people’s sovercigaty. The door was closed by five judges
in the recent case with regard to the Thirteenth Amendment.
Nevertheless, it can be argued that at least in one instance, in the
Kalawana case, the Courts have prevented a very blatant and un-
precendented use of amendment procedure through creative re-
course to the entrenched provisions. In most democratic jurisdic-
tions, the Courts or sub-units such as states in a federal structure
become the watchdogs of the amending process. In Sri Lanka,
the judiciary has begun to play that role.

While it is conceded that for a constitution to be fundamental
law, to be legitimate and long-lasting, it should not be freely amen-
ded, it is also argued to the contrary that a constitution of a third
-world country must be easily amendable. Otherwise it is argued
that constitutions will not survive long in a fast changing world.
They will cither be discarded by new generations and if they can’t
be discarded they will foster extra-legal agitation. On the other
hand experience during emergency in third world countries has
taught us many historical lessons. Certain aspects of the constitut-
jon, especially those relating to the Bill of Rights, and the structure
of a democratic polity should be beyond the amendment powers
of the parliament of the moment. Otherwise abuse by strong
executives cannot be stemmed or vindicated. This balance between
what is fundamental in a constitution and what is amendable is an
jmportant debate and has yet to be worked out in the context of
Sri Lanka’s own constitutional history.

81



Referendum

A Referendum has an inherent legitimacy. It involves direct
participation of the people on a given issue. It is the instrument
which more than anything else will safeguard the interests of the
majority and the attributes of a majoritarian democracy. However,
like all other constitutional instruments, if used in certain real life
situations it can actually be anti-democratic. The referendum can
lead to a Bonapartist rule,—i.e. the subversion of intermediary
structures of democracy by a popular leader. It can also be an
instrument for ethnic chauvinism to whip up frenzy against mino-
rities and unpopular groups in society. The referendum in the Sri
Lankan context has unfortunately been called upon to play both
these latter types of roles. In fact, I would claim that the refer-
endum which, at the inception of the Constitution, had the promise
of broadening democracy has diminished it.

When the government in power decided to hold a referendum to
prolong the life of Parliament, it could be argued that the refer-
endum in this case as used as an instrument of Bonapartism—a
popular President at that time led his party to victory (of course it is
claimed that the malpractices at the referendum void this elect-
ion)."S  Victory took place on a national electorate, thereby
denying citizens the right to choose elected representatives who
would actually represent their interests at the local level. In ad-
dition a 4/5 majority of Parliament for the government party was
prolonged without testing the popularity of individual members
before the electorate, In other words the referendum was used to
subvert the most democratic institution—Parliament—in an
unprecedented manner. Although the referendum is a majoritar-
jan device, its use in certain circumstances can only undermine
the structures and institutions of democracy; the very structures
and institutions which give legitimacy to the system of representa-
tive democracy.

Ironically, it is not only the government which has manipulated
the referendum clause for its own ends; so has the Sri Lankan
opposition. The referendum as a majoritarian instrument is the
perfect instrument for the tyranny of the majority; it is a ready-
made instrument for the destruction of minority rights or any ac-
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commodation with the minorities. If the laws which have been
passed throughout the world to protect interests of minorities,
whether in terms of Civil Rights Acts or Devolution or Regional
Autonomy Packages, if any of these pieces of legislation was sub-
ject to approval by the majority of people at a referendum, none of
them would have seen the light of day. If the essence of demo-
cracy is rule by the majority, with the protection of minority opin-
ion, then the referendum is one way of destroying the structures set
up for the protection of minorities. It is this aspect in the sub-
version of a package which comes to an arrangement with a minority
—that appears to have led to the opposition call for a referendum
when the 13th Amendment with regard to provincial councils was
introduced. In this context, when the call for a referendum is
used to whip up majority frenzy against concessions to a minority,
the referendum both in fact, and as a rallying cry, is not only anti-
democratic but extremely dangerous in a heterogenous multi-
ethnic society.

The referendum is in the end a populist instrument. When it
is used to break through vested interest of those in power and to
propel a country toward social change—a use it has not been put
to in the Sri Lankan context—then it will be welcome as an import-
ant aspect of democracy especially in a third world country. But,
when this populist tool is aimed at the structures and institutions
of democracy itself, and when it is used to whip up frenzy against
minorities and legislation for minority protection then it is a nega-
tive tool with fundamentally anti-democratic characteristics, Up
to date, we have only witnessed the negative aspects of a national
referendum.

What then is the relationship between the referendum and legi-
timacy of the constitutional order? A referendum when employed
will always have a short-term legitimacy. The direct appeal to the
people and the politics which puts it forward as the “people’s vote™
carries with it an inherent legitimacy in the eyes of large segments
of the population—at least for the moment. However, the use of
the referendum for partisan constitutional needs will in the long-run
undermine the structures and institutions of democratic govern-
ment, not only the Parliament, but also the scheme of checks and
balances. During times of mass support, a government could in all
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probability call on the pzople to vote the Bill of Rights out of exist-
ence. But to do so would be to strike at the heart of democratic
freedoms, those which gives sustenance and spirit to the Constitut-
ion. Precisely because it is a powerful tool, the referendum has
to be used sparingly. Expecially in third world countries, institut-
ion building is often an important part of the development process,
as important as economic growth. Institutions and administrative
structures must have legitimacy in themselves and people perhaps
should be aware that such institutions can only be bypassed in the
most extraordinary circumstances. If democratic institutions are
bypassed at the whim and fancy of the government of the day then
it is perhaps natural that those institutions will not be taken ser-
iously as centers of real power. It is therefore important that the
vulnerable institutions such as Parliament, the judiciary, along with
the Bill of Rights and schemes for minority protection be insulated
from the mass mood of a particular period. There should be an
amendment which seeks to ensure that the referendum will not be
used for what may be termed constitutionally subversive pur-
poses. The provisions with regard to Parliament’s power and
composition, the Biil of Rights and the concessions to minorities
such as provincial councils should be beyond the reach of the re-
ferendum.

Conclusion

The major dilemma with regard to the problems of legitimacy in
Sri Lanka is that there are two parallel sources of political legiti-
macy which co-exist but which are often antagonistic and which
use diffcrent styles and modes of discourse., The first source of
political legitimacy is institutional and it appears to come from the
legal system and {rom representative democracy. The right to
vote, the need for elections, the Bill of Rights etc., have a great deal
of legitimacy in a country where over 80%; of the people participate
in the election process. At the same time, the second source of
political legitimacy is symbolic and it often counters the imperatives
of the first. This second source is not only symbolically important
but is at the emotional root of our personal and group identifica-
tion. For the Sinhalese, this legitimacy comes from a Sinhala
nationalism which is anti-imperialist and which secks to ensure the
special place of Buddhism and the Sinhala language. The dis-
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course of this nationalism is strident. It uses imagery and symbols
drawn from ancient and medieval history which are unrelated in
any way to the tradition and symbols of representative democratic
system borrowed from Westminister and British legal practfce.
From the 1970’s the source of legitimacy for Tamils living in the
North and the East has been a vibrant form of Tamil nationalism,
“thich like its Sinhala counterpart, draws its inspiration from Tamil
h{siory and the Tamil language.'¥ It too has developed a line of
dl_scoursc and a style of reasoning which has nothing in common
with the institutions and style of government which the Anglo-
American Gaullist-Constitution and our Common Law—Civil
Law—Ilegal system envisage.

_ It is for the above reason, that the discussion of very specific
issues with regard to the legitimacy of the 1978 Constitution, as
valid as they are, do not come to terms with a much more funda-
mental crisis—the crisis of our legal-political order in the face of
the ideological challenge from strident nationalism on each side of
the ethnic divide. One cannot deny that these nationalisms have
found resonance not only in the vernacular educated elite, who put
forward the ideology, but also among students, the lower-middle
class and large portions of the rural peasantry. As an aspect of
this ideology is the rejection of everything that is foreign, and the
need to replace the existing political order with something “‘closer
to the people”, representative democracy, imported from West-
minister, tempered by the Gaullist system, must itself undergo a
crisis of legitimacy. The future of the system then rests on whether
it initiates a dialogue with the existing schools of nationalism,
whether it will adapt to local conditions, and whether it can retain
fundamental values of freedom, tolerance, and human rights in
the context of mass movements fuelled by ethnic chauvinism.
What makes it even more difficult, is that there are two such move-
ments in the same country, one in the South speaking and fighting
for Sinhala rights, and one in the North speaking and fighting for
Tamil rights. Whether the middle,—i.e. those pledged to forms of
democratic government and constitutional models which come out
of representative democracy—will be able to survive beyond the
portals of the inititutions which are still primarily controlled by the
English speaking elites, is perhaps the deepest fear, as well as the
greatest challenge that faces the country in the course of the next
few decades.
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6 SOME CONSTITUTIONAL ASPECTS OF
'FOREIGN POLICYMAKING:
USA AND SRI LANKA

Amal Jayawardene

Any comparison of foreign policymaking between the USA and
Sri Lanka may appear somewhat awkward, because the two situa-
tions are incomparable in their contextual, organizational, proce-
dural, and behavioural aspects. For example, the Presidents of
both countries have constitutional authorily to act as the Com-
mander-in-Chief of the Armed Forces, but their actual capacity to
make use of such powers is vastly different. Being a super power,
which has the world’s greatest arsenal, the United States has the
power not only to defend its own territory but also to decide the
fate of many other nations in the world. Likewise, the influence
of the legislature of a country on foreign policymaking depends
not only on its constitutional prerogatives but also on the position
of that country in relation to the international political and eco-
nomic system. The US Congress may pass legislation on domestic
issues such as inflation, agriculture, industry, and energy but they
are bound to have enormous international ramifications. The US
federal budget deficit has been cited as one of the major factors in
the recent collapse of the prices in the Wall Street stock market,
which in turn caused panic and chaos in other international finan-
cial centres. Any measure directed towards controlling inflation
at home tends to determine the value of the dollar overseas. Thus,
apart from its legitimate constitutional powers to engage in foreign
policymaking, the US Congress can also influence the country’s
foreign policy through legislation on domestic issucs. Being a
small and poor country, Sri Lanka’s capacity to influence the course
of international politics is very limited. As recent events have
shown, even her capacity to conduct her own internal affairs with-
out outside interference has diminished,
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What has been attempted in this paper is not a comparative study
of the foreign policy processes of the two countries. As James N.
Rosenau has correctly observed: “Comparison is a method, not 2
body of knowledge.”! Within the limits of the subject matter of
this essay—the constitutional basis of the foreign policy Proce'SS-—
and also because of the vast differences between the two situations,
it would be difficult to use the kind of methodology that.has been
employed in the field of comparative study of foreign pol}¢Y- W}}‘“
I have proposed to do here is rather to juxtapose the foreign policy
processes of the USA and Sri Lanka in order to make some obser-
vations as to whether the constitutional formulae adopted by the
two countries have succeeded in attaining their policy goals. Th_c
final objective of the foreign policy of any country, large or small, is

the promotion of its national interests. As Cecil V. Crabb has
described:; ,

Reduced to its most fundamental ingredients, foreign pplwy
consists of two elements: national objectives to be achieved
and means for achieving them. The interaction be.(wecn
national goals and the resources for attaining them is !he
percnnial subject of statecraft. In its ingredients the foreign
policy of all nations, great or small is the same.?

The American Experience
A. 1. Historical Background

One of the fascinating features of the American constitution is
that the twin principles of separation of power and cl?e_cks and
balances have been applied not only to the domestic political pro-
cess but also to foreign policy-making.

The Founding Fathers of the American Republic had a profound
anxicty about the dangers of concentrated power in the hands of tht;.
executive, They were fully aware of the fact that the .abuse- o
power by exccutive officials like King George I1I, the British Pm:e
Minister, and the royal governors of the Colonies, was one of tAe
major factors which brought about the American {evolutlon. 'tli
Edward S. Corwin has observed, “the colonial period ended Wi ;
the belief prevalent that ‘the executive magistracy' was thg natuf,“*’
enemy, the legislative assembly the natural friend of liberty.
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In the present context, much of the prestige and importance of
the President of the United States is derived from his involvement in
foreign affairs. Many of the framers of the Constitution, however,
had entertained isolationist attitudes, and as such, thought that the
American involvement in foreign countries should be restricted as
much as possible. Therefore, the authority to conclude treaties -
with foreign countries and to commit American forces overseas was
not left to the sole discretion of the President.

It should be mentioned, however, that the framers of the Consti-
tution were also quite aware of the “mismanagement of foreign
a.ﬂ'airs" by Congress during the period of the Articles of Confedera-
tion. Therefore, despite their fears and anxieties about executive
power, they felt the need to have a strong executive for the efficient
management of foreign affairs.4 In drafting the constitution,
therefore, an attempt was made to create an effective exccutive,
but in order to minimize risks, Congress was vested with important
powers enabling it to share responsibility with the President in the
formulation and conduct of foreign policy.

A. 2. The President’s Constitutional Prerogatives

The constitutional authority of the President in the formulation
and conduct of foreign policy has been derived from the following
provisions of the constitution.

According to Article II, Section 1, the executive power has been
vested in the President. By virtue of his office as the chief executive,
he can act on his own in the conduct of foreign relations with other
countries, and thercfore, the President’s primacy in the making of
foreign policy is recognized by the constitution.

Before assuming his dutics as the chief executive, he is required
totake the following oath or affirmation: “I do solemnly swear
(or affirm) that I will faithfully execute the Office of President of the
United States, and will to the best of my Ability, Preserve, Protect
and Defend the Constitution of the United States.” This prov:swn
by implication, has strengthencd the premdent:al responsibility in
the conduct of war, because he is required to “protect and defend”
the country against any threat from within or without. Article 11,
Section 2, has directly conferred upon him war-conducting powers
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by virtue of his position as the “Commander-in-Chief of the Army

and Navy of the United States” (in the modern context, the Air-
force too).

Article II, Section 2, of the Constitution has also conferred upon
him treaty-making powers, but, subject to the provision that Senate

approval is obtained for the ratification of treaties negotiated by
the President.

According to Article II, Section 2, the President can nominate
and, appoint, subject to senatorial confirmation, ambassadors to
foreign countries. Article II, Section 3, states that “*he shall receive
Ambassadors” from foreign countries. This provision has been
interpreted to say that the President has the sole authority either to
grant or to withhold diplomatic recognition to other countries.®

The President can also initiate legislation by sending recommend-
ations to Congress. Article II, Section 3, provides that the Presi-
dent can “recommend to their (Congress) consideration such
measures as he shall judge necessary and expedient.”

A. 3. Constitutional Responsibilities of Congress

The Constitution has assigned to Congress some important con-
stitutional responsibilities in the formulation and conduct of
foreign policy. Some of these prerogatives belong to the Senate

alone and others are shared by both the Senate and the House of
Representatives,

Two constitutional prerogatives which come under the exclusive
authority of the Senate are stated in Article II, Section 2, of the
Constitution. Accordingly, the President, *“shall have power,
by and with the Advice and Consent of the Senate, to make Treatics,
provided two thirds of the Senators present concur; and he shall
nominate, and by and with the Advice and consent of the Senate,
shall appoint Ambassadors..” Thus, the President can negotiate
treaties with other nations, but Senate approval is necessary for
their ratification. Also confirmation of the executive appoint-
ments in the foreign service requires the approval of the Senate.

According to the British system, which the Founding Fathers
were aware of, the monarch had the power to initiate and declare
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war. The Founding Fathers did not wish to give the exccutive the
authority to declare war, except for the powers to repel sudden
attack.s. .'I'his thinking has reflected in Article I, Section 8, of the
Constitution, which gives Congress the sole authority to “declare
war”. This power is vested in the Congress as a whole which
includes both the Senate and the House of Representatives.

One of the most effective ways in which Congress can successfully
wield its influence over the foreign policy process is to use its con-
stitutional powers regarding the appropriation of funds. Histori-
cally, even the British Parliament used similar powers—what has
been traditionally known as “‘the power of the purse”—to assert
its authority over the British monarchy.$ Article I, Section 9,
states that “no money shall be drawn from the Treasury, but in
consequence of appropriation made by law.”” The implication of
this provision in the field of foreign policy is that no money can be
allocated for foreign policy programmes without the approval of
Congress. Congress can even deny the President the appropria-
tions necessary for the conduct of war.

Article I, Section 8, confers upon Congress certain other powers
which have important bearings on the conduct of foreign relations
with other countries. Accordingly, Congress has the power to
levy and collect taxes; to impose tariffs; to regulate commerce with
foreign countries; to borrow money; to establish a uniform Rule
of Naturalization; and to coin money and regulate its value,

A. 4. Exccutive-Legislative Interaction in the Foreign Policy
Process

Thomas L. Brewer is correct in observing that the “facts about
congressional-executive relations in foreign policymaking require
modification of the common notion that their rclationship is one of
separated powers or functions. In fact, only institutions are sepa-
rated; the powers (or functions) are actually shared, not separated.”

However, as Brewer himself has recognised, one can witness a
“constant struggle between Congress and the executive branch over
authority in foreign policy-making.”? Although this conflict has
been exacerbated in the recent past, it is not at all a novel develop-
ment. It has been a recurrent phenomenon for the past two hundred
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years, and one could even arguc that it is the very essence of the
American Constitution. As Edward S. Corwin, an eminent
American constitutional lawyer, has aptly described, *“‘the cons-
titution. .. .is an jnvitation to struggle for the privilcge of directing
American foreign policy.”8

One can notice two major developments that have taken place
in the American foreign policy process. On the one hand, the
institutional balance, created by the Constitution, between the
executive and Congress has eroded over a long period of time and
this has resulted in executive predominance in foreign policymaking:
On the other hand, Congress from time to time has vigorously
reasserted its constitutional prerogatives in foreign affairs, and
continues to play an important role in the conduct of US foreign
policy.

Constitutionally, it is Congress which has the sole authority to
declare war, but the President, as the Commander-in-Chief can
commit US forces in conflicts abroad without formal congressional
authorization. During the period from 1789 up to the Vietnam
War, US troops had been deployed on Presidential orders in 150
armed conflicts, but Congress had formally declared war only on
five occasions (War of 1812, Mexican War, Spanish-American War,
First World War, Second World War).? Prolonged and costly
involvements such as the Korean War (1950-52) and the Vietnam
War (1964-1975) were “undeclared” wars.

In a nuclear age, the President takes upon himself the respon-
sibility of making the final decision on the use of nuclear weapons.
The decision to drop atomic bombs in Hiroshima and Nagasaki
were taken personally by President Truman. During the Cuban
Missile Crisis, which had the potential of developing into a nuclear
war, President Kennedy took personal control over the situation
and did not consult Congress.'® The group of advisors (ExCom)
who assisted him during the crisis did not include any members of
Congress. “Although the Constitution,” says Graham T. Allison,
“assigned to Congress the authority to declare war, technology and
time have, it appears, amended the Constitution.”!!
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Unlike in the period which the framers of the Constitution were
familiar with, the declaration of war has become ‘“‘outmoded"”
today, because countries rarely declare war before engaging in actual
hostilities.!>? The continuance of hostilities can take the form of an
undeclared war. In such a situation, the President could conduct
war operations without formal authorization by Congress.

Congress, however, still serves an important purpose in the con-
duct of wars. The President’s capacity in conducting wars can be
enhanced by Congress by passing joint resolutions in order to pro-
vide him with legislative authority in advance. The Formosa
Straits Resolution (1955), The Middle-East Resolution (1957),
and the Gulf of Tonkin Resolution (1965) are some cases in point.!3
Also, it is Congress that has the power to approve defense appro-
priation bills and supplemental appropriations, without which
the President cannot continue war operations.

Although congressional resolutions are important in strengthen-
ing the President’s credibility, he can however conduct war opera-
tions even without such legislative support or even in the midst of
congressional opposition. When Congress repealed the Gulf of
Tonkin Resolution in 1971, President Nixon argued that he had suffi-
cient constitutional powers as the Commander-in-Chief to con-
tinue US involvement in Vietnam even without the support of legis-
lative resolutions.!®* Therefore, he continued bombing attacks in
Cambodia, ordered the mining of North-Vietnamese ports, and
conducted carpet-bombing raids over Hanoi during the Christmas
season of 1972.

The legal issues regarding war powers of the President have never
been resolved by the Supreme Court as they are brushed aside as
political issues. As John Spanier and Eric Uslaner have noted,
“in the past, the Court has generally been reluctant to challenge
the President’s exercise of his power, even when he has exercised it
in unprecedented ways”.!S The Supreme Court refused to exa-
mine whether the President had any legal or constitutional right to
deploy troops in Vietnam and Cambodia, in a war which was not
formally declared by the Congress.
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Congress, however, made a very decisive attempt at curtailing
presidential war powers by passing (over President Nixon's Veto)
the War Powers Act of 1973.16 Accordingly, the President is
required to obtain congressional approval before deploying US
military forces in conflicts abroad for a period longer than 60 days.

Some have argued that the War Powers Act has strengthened
congressional control over the conduct of wars and would prevent
the possibility of “another Vietnam.” Others have however ex-
pressed the opinion that it “rcpresents an abdication of the Con-
gress’ authority to declare war,” because it recognizes that the
President can initiate military action and continue it until the speci
fied time limit. Senator Thomas Engleton criticized it as “a hor-
rible mistake,” as it would give the President ‘““unilateral authority
to commit troops anywhere in the world for 60 to 90 days.”?

The War Powers Act also requires that the President consult
with the Congress “in every possible instance,” and Congress be
informed of any such event within 48 hours of having taken action.
However, when the American merchant ship Mayaguez was seized
by the Cambodians in May 1975, President Ford ordered American
troops to rescue it, but did not formally consult Congress before
taking action. However, he informed Congress within 48 hours of
the incident.!®

The treaty-making process can be described as another important
arca of executive-congressional conflicts. Constitutionally, the
ratification of treaties negotiated by the President requires the ap-
proval of the Senate. Except for some rare occasions, like the re-
jection of the Versailles Treaty in 1920, the Senate normally rat%-
fies treaties presented by President. For the last two centuries, it
has given its approval for 1200 treaties while rejecting only eleven.’

The Senate may eventually ratify a treaty but in the process, it
might also introduce various amendments and reservations; there-
fore, the President is compelled to establish a close rapport with the
Senate in order to get its approval for any treaty. A noteworthy
trend in the recent years has been the efforts of the President to
involve Senators in the treaty—negotiating process.
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The President, however, has some extra-constitutional devices
at his disposal, if he wishes to bypass the Senate in concluding
agreements with foreign countries. The so-called “‘executive
agreements” require no Senate approval, but as the Supreme Court
decided, they have the same legal effect as that of a formal treaty.
“The principal limitations,” says Herman Pritchett, “on their use
are political in nature—the degree to which it is wise to exclude the
Senate from its constitutional foreign-policy role.”?® As Henry
T. Nash has observed:

The tendency of Presidents to circumvent the constitutional
requirement for Senate approval of Treaties by concluding
executive agreements has grown significantly since the end of
World War II. For example, in the 150 years prior to 1939,
the United States was a party to 799 treaties and 1,182 exe-
cutive agreements, one and one half times as many executive
agreements as treaties. In the years from 1945 to 1973,
368 treaties were concluded while 15 times that many executive
agreements were signed.?!

Congress also has the power to investigate into the activities of
the executive branch. Congressional oversight of the executive
is not a function specifically mentioned in the constitution, but
Congress itself has evolved this procedure to oversee the imple-
mentation of legislation by the administration. Apart from its
regular congressional committees and sub-committces that carry
out these functions, Congress can also institute special investi-
gations into controversial issues. The key officials of the exe-
cutive branch can refuse to testify before congressional committees
by claiming executive privilege, but it cannot be indiscriminately
used, because the reputation of the executive is at stake. Some
congressional hearings are even televised, and the executive branch
cannot afford to give the public any impression of a cover-up.
The Senate investigation in the late 1960’s on the American involve-
ment in the Vietnam War was given wide publicity, and it helped to
intensify the anti-war movement. The more recent investigation
into the so-called Iran-Contra Affair clearly shows the extent to
which Congress can expose certain illegal activities of the exccutive
branch.
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The discussion so far indicates that the executive has succseded
in gaining a predominant role in foreign policymaking. This does
not mean that Congress has been dwarfed by the President. The
legislative assertivencss is very much a force to be reckoned with.
" The roles originally assigned by the Constitution to the executive
and the legislature have changed in some important respects, but
the intention of the Founding Fathers to make foreign policy-
making a “shared power” has not yet been lost.

The Sri Lankan Experience
B. 1. Historical Background

The situation which Sri Lanka was faced with on the eve of her
independence was very different from that of the British Colonies
in America in the late 18th century. Great Britain by the middle
of the twentieth century could offer to her colonies an attractive
model of parliamentary democracy to be adopted after their inde-
pendence. As discussed earlier, the Founding Fathers of the
American Republic had a profound anxiefy about the dangers of
concentrated power in the hands of the executive. Such fears were
of little concern to Sri Lanka, because the British parliamentary
system itself had successfully evolved certain mechanisms to pre-
vent the arbitrary use of such power. In other words, countries
like Sri Lanka did not find it necessary to develop a new model or to
look elsewhere beyond England for a different type of political
system.

Unlike India, Sri Lanka won her independence in an orderly
and peaceful manner without a militant nationalist struggle, and she
wanted to maintain close ties with Britain even after independence.?!
She did not want to repeal the Independence Act in order to adopt
a new constitution; instead, she retained the Soulbury Constitution,
which was basically a creation of the British Parliament. Even
though India framed a new constitution through a constituent as-
sembly, she also did not want to give up the British parliamentary
system of government. Thus, the colonial heritage became not an
impediment but an encouragement for the colonies to adopt the
Westminster type of parliamentary system.
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After independence, however, some political leaders thought that
the Westminster model was unsuitable for 2 developing country
like Sri Lanka. Since the cabinet has to resign whenever it loses
the confidence of the Parliament, the stability and continuity of the

government could not be guaranteed under the British parliamentary
system. As far back as 1966, J. R. Jayewardene said:

Our cabinet, the executive government, is chosen from the
legislature and throughout its life is dependent on its main-
taining a majority therein. We have followed the British
Constitution in this respect... The new French Constitution
is a combination of the British and the American
systems. Such an executive is a strong executive, seated in
power for a fixed number of years, not subject to the whims 2nd
fancies of an elected legislalure, not afraid to take correct but
unpopular decisions because of censure from its parliamentary
party. This seems to me a very necessary requirement in a

developing country faced with grave problems such as we
are faced with today.?

When he came to power in 1977, he implemented his long-
advocated proposal of introducing a strong executive system,

It is clear that the logic of the political discourse that went on in
America at the time of the framing of her Constitution was alien
to the thinking of the 1978 Sri Lankan Constitution, insofar as the
position of the executive is concerned. Even the modern Ameri-
can political system was not totally acceptable; although America
has developed a strong and stable presidential system, the Presi-
dent’s control over the legislature has many limitations. The
1978 Constitution was an attempt to free the executive from such
parliamentary controls as existed under the previous system. *The
presidential system,” says A. J. Wilson, “stands midway between
classical democracy and contemporary authoritarianism.”2

B. 2. The Position of the Prime Minister/Executive President in
Foreign Policymaking

The constitutional basis of foreign policymaking in Sri Lanka
should be analysed on the basis of the three constitutions which
were in operation during the period from independence upto the
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present; The Soulbury Constitution (1948—1972); the Constitution
of the First Republic (1972—78); the Constitution of the Second
Republic (1978—).

Even under the Soulbury Constitution, the Prime Minister had a
key role to play in the formulation and conduct of Sri Lanka’s
foreign policy. The executive power was vested in the British
sovereign; however, Section 4 (2) of the Constitution states that His
Majesty or his representative in Ceylon may exercise their powers
“in accordance with the constitutional conventions” practised in
the United Kingdom. In effect, this meant that they must act on
the advice of the Prime Minister.

On behalf of the British sovereign, His Majesty’s executive
powers were exercised in Sri Lanka by the governor-general, but
*“certain functions including the making of treaties, the appoint-
ment of ambassadors and other diplomatic and consular agents,
the issue of exequatur to consuls, and the declaration of war, are
not delegated to the Governor-General.””?® Although the British
sovereign was vested with power to declare war, it did not mean,
however, that Ceylon was obliged to go to war whenever Britain
was at war with another country.?6 In matters relating to Sri
Lanka, it was understood that decisions should be made only in
consultation with the Prime Minister.

With the 1972 Constitution, the constitutional ties with Great
Britain came to an end. Article 5(b) provided that the National
State Assembly exercises *‘the executive power of the people, in-
cluding the defence of Sri Lanka, through the Presndent and the
Cabinet of Ministers.”

The President acted as the Head of the Executive and the Com-
mander-in-Chief of the armed forces (Article 20). He was vested
with powers to declare war and peace; to receive and recognize,
appoint and accredit Ambassadors, High Commissioners, Pleni-
potentiaries and other diplomatic agents (Article 21). However,
the President was appointed on the nomination of the Prime Minis-
ter. He was also required by Article 27(1) to act on the advice of
the Prime Minister. He was therefore considered only a nominal
head of the government, and the actual power was in the hands of the
Prime Minster and the Cabinet.

98



The Soulbury Constitution recognizeg the special position of the
Prime Minister in the conduct of foreign affairs. Section 46(4)
states that the Prime Minister shall be i ¢ha e of (e Ministry of
Defence and External Affairs. This practice continued even under
the Second Republic, although the 1972 Constitution did not
specifically assign that Ministry to the Prime Minister. When J.
R. Jaycwardene came to power in July 1977, he created a scparate
Ministry of Foreign Affairs, but, as Prime Minister, he retained
under him the portfolio of Defence. The creation of a N—
Ministry of Foreign Affairs did not, however, result in the lessening
of his authority in the conduct of foreign policy, and as will be dis-
cussed later, President Jayewardena continued to wicld enormous
influence in shaping the direction of Sri Lanka’s foreign affairs.

In the United States, it is the President who indicates the direction
of American foreign policy at a given time. A similar role was
performed in Sri Lanka by the Prime Minister/Executive President.
Personal initiatives on the part of the Prime Ministers were mostly
responsible for the launching of two different types of foreign
policy directions under the same constitution. The strong pro-
western foreign policy during the period from 1948-1956 was ini-
tiated by D. S. Senanayake, who believed that “the British people
helped us to become a free nation once again. They can keep us
free even from the intrusion of the Russian menace.”?” S. W. R.
D. Bandaranaike, who came to power in 1956, had a different world
outlook, and was bent upon a policy of non-alignment. Although
the Defence Agreement concluded by D. S. Senanayake with Great
Britain was not formally abrogated, it became a dead letter, as the’
British were requested to withdraw their naval and airbases at
Trincomalee and Katunayake. Unlike in the past, he also deve-
loped close ties with the Soviet Union and other Communist
countries.

Sirimavo Bandaranaike also actively participated in the non-
aligned movement, and sponsored the proposal to make the Indian
Ocean a Zone of Peace, She also developed a special relationship
with China.?® President Jayewardene’s initiatives were important
in developing closer ties With Japan, Singapore and Pakistan.
He reversed Sirimavo Bandaranaike’s policy on Israel by establish- -
ing diplomatic links with her even at a low level. The Indo-Lankan
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Accord of July 29 1987 also shows the kind of authority that the
-Executive President has in committing the nation to very contro-
versial foreign policy undertakings.

B. 3. The Contribution of the Legislature to the Foreign Policy
Process

Both under the Soulbury Constitution and the Constitution of
the First Republic, the Prime Minister and his Cabinet Ministers
remained members of the legislature too. Under the present Con-
stitution, all the Cabinet Ministers, cxcept for the President, are
members of the legislature. Therefore, they are exposed to dis-
cussions and criticisms made in Parliament on foreign policy issues.
They are required to answer any question raised by a member of
parliament. Article 42(1) states that cabinet *“shall be collectively
responsiblc and answerable to Parliament.”

Unlike in the United States, the role of the legislature in foreign
policymaking in Sri Lanka is very limited. However, it is in the
area of foreign policy debates that Parliament can make the most
important contribution to enlighten not only the government but
also the public. The richness of the legislative contribution, how-
ever, depends a great deal on the strength of the opposition as well
as on the active interest of the member of parliament on foreiga
policy matters.

In the United States, the members of the House and the Senate
have a large stafftoprovidethem with expert advice and information
on international issues. As one study of Congress has commented,
“Congress, in the last five years, has developed a virtual counter-
State Department composed of predominantly young, experienced,
and aggressive experts who are out to make their own marks on the
foreign policy map.”?® Most of the Senators in the United States
today have at least one foreign policy specialist on their personal
staff.3 Therefore, Congress does out always have to depend on
the executive branch for information on foreign policy matters.

In Sri Lanka, however, the members of parliament have no such
nstitutional facilities to obtain expert advice. For that matter,
even the Ministry of Foreign Affairs does not have an elaborate
system of obtaining information and engaging in research on
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foreign policy issues. As one observer has commented, “it has no
been uqkn!awn for ministry officials to seek the assistan;e of foreign
cmbassnc§ in Colombo in the preparation of their briefs. In such a
conlext, it is not surprising that the range of advice and background
d.ata \_vhich the Foreign Affairs Minister could draw upon in a given
situation from his Ministry officials is necessarily limited.”® It is
precisely because of these institutional drawbacks that members
of Parliament should take a personal interest in forcign policy
matters, if they are to make an important contribution in the
Parliament. If not, they would only be advocating their party
stand without much originality. Since the members of Parlia-
ment are governed by a rigid party discipline today, sometimes they
are restrained from expressing views contrary to their party stand.

Since independence, the appropriation of funds for governmental
programmes is a constitutional power vested in Parliament.
However, the Sri Lankan Parliament has not so far used the so-
called “power of the purse” to assert its authority in the area of
foreign policy. .On the one hand, Sri Lanka’s foreign policy
commitments which involved monetary allocations were limited,
and on the other hand, they were mostly non-controversial. Also,
the Sri Lankan governments, until 1978, were based on the West-
minster parliamentary model, under which the Prime Minister and
his cabinet could exercise considerable control over Parliament,
At present, the UNP has an overwhelming majority in Parliament,
and as such, the President can rest assured of parliamentary sup-
port for his proposals. However, there can be situations in the
future where he might be faced with a hostile majority in Parlia-
ment belonging to a different political party, and in such a situa-
tion, his proposals could suffer denial of funds.

The creation of parliamentary consultative committees and select
committees has been an innovation introduced by the present govern-
ment after 1978. They came into existence not through the con-
stitution, but as a result of an amendment to the existing standing
orders.3? One such select committee of Parliament scrutinizes
the suitability of nominees proposed by the government to head
diplomatic missions abroad. This committee, chaired by the Prime
Minister, also includes the Leader of the Opposition.
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The kind of aggressive and ambitious manner in which the
American Congressional Committees perform their *‘oversight
functions™ by carrying out extensive and far-reaching investiga-
tions into foreign policy affairs cannot be seen in the work of the
consultative and select committees of the Sri Lankan Parliament,

Some other aspects relating to the executive-legislative inter-

action in foreign policymaking will be discussed in the next section
on the Indo-Lanka Accord.

B. 4. Indo-Lanka Accord: Some Constitutional Implications

The Indo-Sri Lanka Accord of July 29 1987 has aroused some
controversy as to its legal validity. It is obvious that the imple-
mentation of certain provisions of the accord (the creation of pro-
vincial councils, the introduction of Tamil as an official language
etc.) does require parliamentary legislation in order to amend the
constitution. The controversy has arisen regarding the exchange
of letters that took place as a part of the agreement between Presi-
dent Jayewardene and Prime Minister Gandhi. Some have argued
that the letters by themselves have no legal effect unless a treaty is
signed on the basis of those letters and parliamentary approval
obtained with a two-thirds majority. They have further argued that
Article 1 of the Constitution describes Sri Lanka as a “Sovereign,”
country, and therefore, any agreement affecting that position will
have to go before the Courts and Parliament.??

It should be noted, however, thaf there is a difference between an
accord and a bill. As Jaya Pathirana, a former Judge of the
Supreme Court, has pointed out:

“The Indo-Sri Lanka Accord need not be presented to Parlia-
ment because it is not a bill. However, if the Accord is gazet-

. ted as a bill, then it will come before Pariiament and any
member of the public could petition the Supreme Court to
question its constitutionality or whether it subjugates the
sovereignty of the people.”’34

President Jayewardene himself has commented, in his interview
with the Correspondents of the London Times and the New York
Times, that “the letters have nothing to do with constitutional
procedure in Parliament.”?$ It appears that the contents of the
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letters could be implemented without obtaining the formal approval
of Parliament. Even in the case of treaties, the Constitution of Sri
Lanka, unlike the Constitution of-the United States, does not speci-
fically state that legislative approval is necessary for the imple-
mentation of treaties negotiated by the President. It appears that
article 157, which deals with international treaties and agreements
refers only to those intended “for the promotion and protection
of the investments in Sri Lanka.’, p

Article 33 (¢ & f) has empowered the President “to declare war
and peace,” and “‘to do all such acts and things, not being inconsis-
tent with the provisions of the Constitution or written law, as by
international law, custom or usage he is required or authorised to
do.” The Indo-Sri Lanka Accord can be interpreted as a measure
designed to bring about peace in the country, and as such, it comes
under the purview of Presidential powers to ““declare war and peace”.
Even otherwise, the Executive President has constitutional author-
ily to enter into agreement with other countries.

It should be noted that the question as to whether the contents
of the letters have impinged on the sovereignty of Sri Lanka is a
domestic issue. Such agreements are valid for all practical pur-
‘poses in the conduct of bilateral relations between countries. The
exchange of letters with the signing of an agreement is not at all a
novel feature. When the Treaty of Peace and Friendship was
signed between India and Nepal on July 31, 1950, some letters were
also exchanged on the same day. As one can clearly see, the letters
in some respects *“‘contained more important provisions than the
clauses of the Treaty.””’ These letters were kept secret till 1950,
but they had an important bearing on the conduct of Indo-Nepalese
relations during this period.

As in the case of Nepal, India will also consider the letters ex-
changed between the two countries as valid for all practical pur-
poses. As reported in the Hindu, the Minister of State for External
Affairs, Natwar Singh, speaking at the Lok Sabha, has stated that
the letters exchanged between the two leaders have “the status
similar to that of the agreement proper as they had been written in
their official capacity as the Prime Minister of India and the Pre-
sident of Sri Lanka.”??
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It should also be mentioned that presidential acts are not always
based on their constitutional prerogatives. They also resort to
extra-constitutional powers in conducting foreign relations. The
situation in the United States should provide us with some good
insights as to the nature of “‘executive agreements” concluded by
the US President by using his extra-constitutional powers.

An exccutive agreement “is an understanding between heads of
State; it may be either written or oral.””38 [t can also take the form
of a secret agreement. As Crabb has pointed out, “while executive
agreements are not mentioned in the Constitution, they have a

venerable tradition not going back to the earliest days of the Re-
public.”

According to the U.S. Constitution, the ratification of treaties
negotiated by the President requires the approval of the Senate
with a two-thirds majority. The executive agreements, however,
require no Senate approval but, as the Supreme Court has decided,
they have the same legal effect as a treaty.4® Some of the important
executive agreements arrived at during the post-war period are the
Teheran, Yalta and Potsdam accords, agreements with Spain
since 1953, promising military support in return for military bases
in that country, agreements with Israel regarding her security,
pledges of military support for Saigon during the 1950’s and 1960’s.

There are advantages as well as dangers inherent in the practice
of concluding executive agreements. In order to restrain the
President when making national commitments to foreign countries,
the U.S. Senate has insisted that such agreements should be intro-
duced as “statutory agreements,” which “require that Congress be
informed of their existence; that Congress be allowed to veto
understanding with foreign countries, to which it objects; or in
some cases, that they either receive the approval of both houses of

Congress, or be resubmitted to the Senate in the form of a Treaty
before they become operative.”4!

Although the President has legal authority to conclude cxequlive
agreements, their implementation would require congressional
approval, if they involve any major financial commitments.

As pointed out earlier, the executive agreements require no Senate
approval but have the same legal effect as that of a treaty. Theo-
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retically, a President is not obliged to adhere to an agreement con-

cluded by his predecessors; in Practice, however, US Presidents
have taken upon themselves the responsibility of fulfilling obliga-
tions promised by the previous administration

Considering Sri Lanka’s weak position vis-a-vis India, a future
government \:.rould not be able to turn its back on the accord,
except for trying to re-negotiate it with India,

Since both Sri Lanka and India have expressed a desire to enter
into a formal treaty based on the contents of the letters, it can be
assumed that the present legal controversy would gradually fade
away. However, the constitutional and legal aspects of the ac-
cord should be studied in detail, because similar situations may arise
in the future too.

ii. Besides the legal controversy, the Indo-Lanka Accord has
highlighted several other aspects regarding the presidential role in
foreign policymaking. The President himsell acknowledged that
his Foreign Minister was not aware of the negotiations that led to
the signing of the Accord.®® Neither the Prime Minister nor the
National Security Minister was consulted in the process of nego-
tiations. It was only the Minister of Lands and Mahaweli Deve-
lopment, Gamini Dissanayake, who was actively involved in the
negotiating process.

Compared to other countries, it appears that it isnot an unusual
practice for the President to assume personal responsibility in
making foreign policy decisions. Even in Britain, there have been
instances, as in the case of the Suez Expedition of 1956, where the
decisions were taken by the Prime Minister on his own without con-
sulting the Cabinet as a whole.¥ In the United States also, there
have been a number of occasions, where the Presidents had taken
unilateral decisions without consulting the Secretary of State. -
President Nixon made crucial foreign policy decisions with his
National Security Advisor, Henry Kissinger, having bypassed the
State Department.

The Sri Lankan situation, however, is somewhat different in
cerfain respects. The British Prime Minister is a member of
Parliament, and therefore, has to face Parliament in person. In
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the United States, neither the President nor his Cabinet ministers
are members of Congress. But in Sri Lanka, except for the Pre-
sident, all the other Cabinet Ministers are members of Parliament.
As N, M. Perera observed several years ago:

“Ministers may be questioned and criticized in the House for
acts of omission and commission for which the Ministers may
have had no hand....Yet it is the policy of the President that
is being brought into issue....He is not there to answer the
“criticism that is levelled at the government although he is the
fountain head of that policy. In accordance with the pro-
cedure of Parliament as governed by the standing orders, the
President of the Republic cannot be the subject of any adverse
comment.’4?

iii. At the Joint Press Conference addressed by the Sri Lankan
President and the Indian Prime Minister, President Jayewardene
said: _

“When I bring legislation in Parliament and Parliament does

not pass it, [ will dissolve Parliament. I don’t need a fresh
mandate. Parliament may need it.”’4¢

In other words, the President gave a clear choice to his Parliament:
either Parliament should pass his legislation or face another election.

As the President himself called it, Sri Lanka’s is a “unique con-
stitution.” In the United States, the President has no power to
dissolve the House of the Senate; once elected, they have to complete
the full term. Sri Lanka has adopted the French system where the
President can dissolve the National Assembly. In adopting the
French system, however, certain modifications have been intro-
duced thereby further strengthening the discretionary powers of
the President. The French President is required, before the dis-
solution of the National Assembly, to consult the Premier and the
Presidents of the two houses of Parliament.4? The Sri Lanka
President has no such constraints; he can dissolve Parliament any-
time after one year without consulting anybody. :

iv. At the Annual General Meeting of the Ceylon Plantcr.s'
Society on September 19, 1987, President Jayewardene said that his
party would ‘“vote en block for the Accord. Make no mistake
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about it.”# This again shows the kind of control that the Sri

Lankan President can exercise over the legislature in getting  his
proposals approved by Parliament.

In the United States also, the President happens to be the leader
of his political party; however, he could not always count on the
support of his party members in Congress. For example, Presi-
dent’s Carter’s Democratic Party had a majority in both the House
and the Senate but he had a very difficult time with Congress.

In the United States, the President becomes the leader of his
party by virtue of his election. In Sri Lanka, however, the person
who normally contests from a particular political party at a presi-
dential election is an established leader of that party; therefore, he
has more control within the party. Besides, there is a strict party
discipline in Sri Lanka, which has been reinforced by the Constit-
ution. According to the 1978 constitution, if a member is expelled
from the political party to which he belongs, he forfeits his seat
in Parliament. The President, as the leader of his political party,
can be instrumental in expelling a member of parliament from his
party. As N. M. Perera noted, this situation “virtually condemns a
member not merely to be subservient and silent but also to be an

automaton.”4? >

Some Observations

_ Foreign policymaking poses a great dilemma in a democratic
society. Alexis de Tocqueville seems to believe that there is a basic
contradiction between the effective conduct of foreign policy and
the democratic form of government. As he puts it: “Foreign
politics demand scarcely any of those qualities which democracy
possesses; and they require, on the contrary, the_ perfect use of
almost all those it is deficient.” If the democratic governments
are handicapped in their competition with authoritarian govern-
ments, should the executive be left alone to conduct its own foreign
policy? It seems that this is not the best way out of the dilemma.
Arthur Schlesinger, Jr. has highlighted the crux of the problem
when he raised the question: “If foreign policy becomes the pro-
perty of the executive, what happens to democratic control?"%
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The Founding Fathers of the US Constitution made foreign
policymaking a *“shared power” between the executive and the
legislative branches, and it appears that this solution is of lasting
value. Some have argued that the US Constitution survived des-
pite the problems it created by diffusing responsibilities between
two rival institutions. I would, however, think that the US
Constitution survived because of this very concept of sharing
power.

Maybe it has certain weaknesses. For example, Congress can-
not present a consistent and coherent foreign policy because of its
decentralized nature. It is not uncommon for a foreign official
to tell a US diplomat: “Ah yes, no doubt that is your government’s
intention, but what will Congress do?”5! However, the executive
—congressional conflict has its benefits too. As Destler noted,
“Panama certainly conceded more because of the need for Senate

!'aliﬁcation, and more than once a ‘threat’ of unfavourable congress-
ional action has induced Japan to make trade concessions. Last

but not least, policy conflict helps to protect us from arbitrary
government power.’*52

The survivability of the constitution can also be attributed to
its ability to respond to the needs of time. When America came
out of its traditional isolationist shell into the post-war era of glo-
balism, the advent of the Cold War demanded the presence of a
strong executive, and the institution of presidency was strong
" enough to provide that leadership. However, with the Vietnam
debacle, people began to express serious concern over the growing
powers of the “imperial presidency.” The vigorous reassertiveness
on the part of Congress since the mid-1960’s gave an expression
to this public concern, and therefore, has earned public legitimacy
for its actions.s> As some have pointed out, executive or legisla-
tive predominance in foreign affairs has a cyclical pattern which
corresponds to the needs of time.

It should also be mentioned that executive—Congressional com-
petition does not necessarily lead to a kind of zero-sum situation,
where the gains for one party equal the losses of another. As
Steven J. Baker noted, “as the range of government activities has
expanded, there are more foreign policy roles to play; if this is
true, then an expanded congressional role need not necessarily be
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at the cxpense of the President, and Congress may have regained

some of its lost power—but without really weakening the presi-
dency.”4

In analyzing the situation in Sri Lanka, we may have to look at
the problem from a different angle. Being a powerful country,
America can keep other nations waiting until she makes up her own
mind on a particular issue. For example, she can keep bargain-
ing with the Soviet Union, until she is completely satisfied with the
verification provisions of the proposed INF treaty. Even the
signing of the treaty would not automatically guarantee its ap-
proval by the Senate, In the case of Sri Lanka, however, was she
ever in a position to say ‘no’, when India proposed the idea of sign-
ing an accord between the two countries? The refusal to do so
would have resulted in a situation similar to that which arose when
Sri Lanka refused the entry of Indian boats carrying relief supplies
to Jaffna. Does this justify the need to have a strong executive
who can take decisive but unpopular decisions? Having signed the
Accord, the President needs to get his legislation approved by
Parliament in order to implement certain provisions of the Agree-
ment. Does this justify the kind of control the present President
has over the legislature?

Those who do not agree with this kind of reasoning may put
forward a different argument. They might argue that the situation
which led to the signing of the Accord was brought about by the
mismanagement of foreign policy as well as of the ethnic problem.
What was needed, thercfore, was not the strengthening of the exe-
cutive but the democratization of the society and the conduct of a
rational foreign policy.

The present Constitution is still less than ten years old and it is
too short a period to judge its potential for survival. For any
constitution to survive in its true democratic spirit, it is necessary
that the institutions it has created should also be supported by pub-
lic legitimacy. If a government attempts at surviving wilhou_t p}1b—
lic legitimacy, then it will pave the way towards au.thontanamsm
where constitutional legitimacy becomes only an instrument for
sustaining power.
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7 FOREIGN POLICY AND
THE DEMOCRATIC PROCESS :
THE UNITED STATES AND SRI LANKA

S. U. Kodikara

In his impressive study of the contemporary American Presidency,
Arthur M. Schlesinger, Jr., comments that by the early 1970s the
American President had become on issues of war and peace the
“most absolutc monarch (with the possible exception of Mao
Tsetung of China) among the great powers of the world”.! Sch-
lesinger’s book concerned itself essentially with the shift in the
constitutional balance between the executive and legislative branches
of the government, from the position originally envisaged for them
by the Founding Fathers of the U.S. Constitution. The shift in
this balance, he found, was especially relevant in the field of foreign
policy.

What Schlesinger called “the Imperial Presidency” may have
received a jolt from the recent revelations and hearings about
what has come to be known as the Iran-Contra affair and the con-
temporary debate in the United States is turning round the con-
stitutional implications of this affair, with Congress attempting to
reassert its constitutional role as a co-ordinate authority in foreign
policy making. In delving into the constitutional implications of
that debate, this article will also discuss the larger issue of foreign
policy making and the democratic process, and compare the
American foreign policy process with that of Sri Lanka.

One of the basic problems of American politics has long been the
problem of how the separation of powers can be made to work,
What the Founding Fathers envisaged- in the sphere of foreign
policy was “joint possession” by Congress'and the Presidency.
The Constitution brought the Senate squarely into the t_rcaty-making
process by requiring that the President should obtain ratification
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by two-thirds its membership for treaties negotiated by the Presi-
dent. The Constitution also gave Congress a further wide range of
powers relevant to foreign policy. All the President’s important
officials, including his diplomatic representatives, needed to have
Senate approval before appointment. Congress also had the power
to make appropriations, to raise and maintain the armed forces, to
control naturalization and immigration, to impose tariffs, and above
all to declare war. Among the powers assigned to Congress, the
power to declare war (Article I (8) ) was of paramount importance.
The Founding Fathers were quite deliberate in their design of deny-
ing to one man “the sole prerogative of making war and peace”.
Thus the Constitution gave Congress the power to declare war
but reserved to the Exccutive branch the power to respond to sur-
prise attacks and the general power to initiate hostilities. Madi-
son’s rationale for this was expressed in a lctier he wrote to Jeffer-
son in 1798:

The constitution supposes what the history of all governments
demonstrates, that the Executive is the branch of power most
interested in war and most prone to it. It has accordingly,
with studied care, vested the question of war in the Legis-
lature.2

Command of the Army and Navy, however, was vested in the
President.  Thus, once Congress had authorized war, the Presi-
dent as Commander-in-Chief had full power to conduct military
operations. In addition to these powers, the Constitution also
gave the President the power to receive foreign envoys, to appoint
ambassadors with the advice and consent of the Congress, as well
as to negotiate treaties subject, again, to Senate ratification. Beyond
these, the Constitution had nothing specific to say about the Pre-
sident’s role in foreign affairs. In due course, as the Constitution
came to be worked out in practice, what Schlesinger has called the
‘executive perspective’ began to emerge, which gradually and
imperceptibly had the effect of enhancing the President’s powers in
relation to Congress, especially in foreign affairs.

There were many reasons for this, among the most important of
which were access to information relevant to negotiations and
treaty-making the need for secrecy and dispatch, and the necessity
to present & facade of unity to foreign powers and agents, which
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could hardly have been expected of Congress, The fact that unity
within the Executive branch itself has suffered erosion in conse-
quence of America’s elevation to Great Power status and the enor-
mous escalation of its international responsibilities needs mention
at this stage, though it still remains relevant considering the diver-
sity of views which exists on any foreign policy problem at any time
within the Congress. As Dean Acheson once said, the difficulty
of the United States in consulting with its allies was that it was
itself an alliance of great satraps like the State Department, Penta-
gon, Atomic Energy Commission, CIA, let alone both Houses of
Congress and various entrenched lobbies and interests. By the
time the varying views and positions of these great semi-autonomous
organizations had been reconciled, decision-makers had neither
the time nor the energy to incorporate into their thinking the views
of other countries.?

All the same, the transaction of business with foreign nations,
as Jeflerson recognised in 1790, “is Executive altogether”.* The
‘executive perspective’ quickly decided, for example, the way in
which the United States recognised foreign governments. For the
President’s power to receive Ambassadors carried with it also re-
cognition of a legitimate government with which the U.S. should
have diplomatic relations.

Control of information was another area which gave the Exe-
cutive branch a decided advantage over Congress in foreign as well
as domestic policy. The Executive could release information
selectively to Congress, or withhold information altogether, as
Congress learned, to its great dismay, over the Iran-Contra affair.
Senator Barry Goldwater, Chairman of the Senate Intelligence
Committee, was astounded to learn from the newspapers in April
1984, that the United States had taken a direct hand in mining the
harbours of Nicaragua and that the CIA Director, in briefing his
Committee earlier had actually given the impression that the mining
was the work of U.S. supported Nicaraguan Contras.> Answering
the question “What went wrong”? in the Iran-Contra affair, Rep-
resentative Lee H. Hamilton, Chairman of the House selected Comm.
ittee on the Iran-Contra affair asserted:

Significant foreign policy decisions..were made in secret.
For months, some individuals in and out of government went
to ‘great lengths to conceal activities from the Congress, from
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the appropriate officials in the executive branch and from the
American people....This excessive secrecy led policy astray.

A small number of officials made policy outside the democratic
process.$

Senator Daniel K. Inouye, Chairman of the Senate’s own Select
Committee, summarized the constitutional position involved in the
Iran-Contra affair in the following words:

The formulation of American foreign policy has always been a
matter of discourse between the President and Congress.
Without detracting from their own primary responsibility,

presidents have understood that Congress has an indispensable
role in foreign policy.

We must ratify the treaties, confirm the major foreign policy
officials, authorize and appropriate the funds and exercise the
oversight. Bipartisanship in the execution of foreign policy
requires prior consultation in (its) development..it is a
working partnership. The president may be the senior partner
in foreign policy, but he is not the sole proprietor.”

Giving his own prognosis of the issues involved in the Iran-Contra
affair, Senator Inouye said:

The story is one....of covert foreign policy. Not secret
diplomacy, which Congress has always accepted, but secret
policy-making, which the Constitution has always rejected.
It is a tale of working outside the system and of utilizing irre-
gular channels and private parties—accountable to no one—
on matters of national security....8

Schlesinger has shown how the genesis of the “imperial Presi-
dency™ was related to the appropriation of the war-making power
by the President. The Founding Fathers had made a deliberate
attempt to divide the control of the war powers. They vested in
Congress the authority to commence and authorize war, whether
that war was declared or undeclared. At the same time, they vested
in the Presidency the conduct of both ongoing foreign relations
and ongoing war, as well as the right to respond to sudden attack
when Congress was not in session. One might take the view, as
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Schlesinger does, that this division of powers was “inherently un-
stable”.? However that may be, in time the theory of defence
against imminent as well as actual attack began to obliterate the
distinction the Founding Fathers had made between offensive and
defensive war. When the increasingly elastic theory of defensive
war added to the presidential control of diplomatic relations with
foreign states, there began to accummulate within the Presidency
the means to force the issue of war on Congress. For the ‘Pre-
sidency had the power to continue circumstances which left Congress
little choice but to ratify his policy.!® Nuclearisation of the offensive
capabilities of the Big Powers only accentuated this tendency vis-
a-vis relations between Congress and President. To be sure, as
Thomas E. Cronin has pointed out, “‘the exact dimensions of Exe-
cutive power at any given moment is largely the consequence of the
incumbent’s character and energy combined with the overarching
needs of the day, the challenges to system survival and regenera-
tion.”

Some presidents have been power maximisers. The Jacksons,
Lincoln and Rooseveits are illustrative. Certain of them
became shrewd party leaders. Some saw themselves as direct
agents of the American people, as the peoples’ choice with
mandates to carry out in exchange for the grant of powers.
Still others employed the *‘take care that the laws be faithfully
executed” clause of the Constitution to broaden the notion of
executive power well beyond the boundaries envissioned by
most of the framers of the Constitution. Plainly, an office
undefined on paper became enlarged with accumulated tra-
ditions and with the cumulative legacy of some often brilliant
achievements.!!

/

The war power flowed into the Presidency most particularly, as
Lincoln saw it, in the presidential role as Commander-in-Chief,
Since the Constitution vested in the President the office and not the
function of commanding the Army and the Navy, it gave him the
office with functions undefined, and therefore expansible. Lin-
coln began to regard the Commander-in-Chief as the *‘locus”,
if not the source, of the war power, and said specifically: I think
the Constitution invests the C-in-C alone with the law of war, in
‘time of war”.1?2 After Lincoln’s time, America's rise as a super-
power, and the related enlargement of the role of the President as
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Commander-in-chief served to enhance the role of the imperial
Presidency. It is true that the Vietnam war and Watergate gave a
serious blow to presidential authority and predominance. In
1973, Congress enacted the War Powers Resolution, which declared
that thenceforth the President could commit U.S. armed forces
pursuant only to (I) a declaration of war by Congress, (2) specific
statutory authorization, or (3) in a national emecrgency created by
an attack on the United States or its armed forces. And the
President was required to report immediately to Congress in cases
of troop commitment by the U.S. and such commitment was to be
terminated within sixty days unless Congress had declared war in
interim.”* In 1974 Congress passed The FHughes-Ryan Act,
requiring a presidential finding “that any covert action of the
Executive branch was in the national interest, and requiring also
that Congress be informed of such covert actions without delay.
The War Powers Resolution represented the Congress reaction to
the inordinate accumulation of power in the Presidency in the con-
text of the Victnam war, and the Hughes-Ryan Act was intended to
obviate the risks of covert actions (preciscly in the genrc of the
Iran-Contra affair) by placing Congressional limits on the executive.

“But the Iran-Contra affair made a mockery of the Hughes-Ryan
Act and it is a matter of debate whether the War Powers Resolution
actually curbed presidential war-making power or granted a Pre-
sident more power than he had previously enjoyed in respect of
undertaking short-term interventions abroad.'* At the conclusion
of Colonel Oliver North’s testimony before the joint Congress-
ional Committee on the Iran-Contra affair, co-chairman Lee
Hamilton reiterated his indictment that policy on this matter had
been “‘driven by a series of lies—Ilies to the Iranians, lies to the Cen-
tral Intelligence Agency, lies to the Attorney General, lies to our
friends and allies, lies to the Congress and lies to the American
people.”1s

However much the Presidency might have become the object of
concern, suspicion, and even of disreputc in the context of Victnam,
Watergate and of the Iran-Contra affair, there was also a powerful
body of opinion in America which held that the President’s consti-
tutional rights of governing the country could not or should not be
made subject to controls which would stultify the carrying out of
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these rights. Even as pungent a critic of the imperial Presidency
as Professor Schlesinger would argue for the logic of presidential
power, as against the abuse of this power:

Whatever tragedy the imperial Presidency had brought to the
nation, a pogrom against the Presidency was not the answer.
Abuse of presidential power was not an argument against
presidential power per se.. Stripping the President of all his
independent authority was no more advisable from the view-
point of the national interest than it was possible constitutionally
or functionally. The Founding Fathers had been right to repose
wide powers in the executive branch. Only the President could
administer the processes of foreign relations..Only the
President could serve as Commander-in-Chief of the armed
forces. He could initiate the use of force to repel sudden
attack or, within limits, to rescue American citizens; he had
absolute control over the use of force in war; and again it was
undoubtedly sound that this should be so. And, if one defined
emergencies as threats so imperious as to preclude resort to
Congress, obviously only the President was left to take the
lead in emergency situations.!$

As regards the treaty-making powers, too, although the framers
of the Constitution had envisaged a genuine exercise in concurrent
authority, later practice enhanced presidential power at the expense
of the Senate. The Senate had already lost to Washington himself
its claim for a say in treaty negotiations, and later its power to
confirm the negotiators. The Senate did strengthen its power to
modify or reject a treaty. In 1868 it amplified its Standing rules
and began asserting the right of amending treaties by a simple
majority. No important treaty was ratified by the Senate between
1871 and 1898. But with the rise of the U.S. as a world power after
1898, there was again a swing back towards presidential power.
Woodrow Wilson, an earlier advocate of Congressional govern-
ment, wrote in 1900 that “the Executive must of necessity be the
guide of the nation when foreign affairs dominated its policy”.!?
The executive agreement became a device through which Presidents
could, if they so desired, bypass the Senate’s treaty-making powers.
In general three classes of executive agreements develop. There
were those made pursuant to existing treaties, in which case no
problem of conflict with Congress was involved. There was a
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second category of agreement entered into with prior or subse-
quent legislative authorization, in which case also there was no
problem with Congress. But there was a third class of agreements
made by Presidents in areas where they had the constitutional
authority to act without the consent of Congress. The President,
for example, could recognize foreign governments and scttle foreign
claims without congressional intervention or he could, as Com-
mander-in-Chief, arrange cease-fires or armistice agreements. He
could in addition make what were not quite agreements but uni-
lateral commitments like the Monroe Doctrine or the Carter
Doctrine, or take important foreign policy initiatives involving
agrecment with foreign powers, as Nixon did in the case of China.
Woodrow Wilsons Fourteen Points was a major policy declaration
but they came entirely from a presidential initiative without congres-
sional consultation and approval.

Congress did try unsuccessfully to get back the concurrent
authority in foreign affairs, to which it was entitled, during the
period 1919-1939, but there was again a “‘grand revival of Presi-
dential power after Pearl Harbour.”!® This prerogative received a
tremendous boost with the Supreme Court judgment in the Curtiss-
Wright case, when it was held that the inherent authority of the
President in foreign affairs found sanction not only in past history
but in present necessity. It was President, not Congress, who had
the better opportunity of knowing the conditions which prevailed
in foreign countries....He had his confidential sources of inform-
ation, and secrecy in respect of information gathered by them may be
highly necessary. Premature disclosure of information might be
productive of harmful results. Constitutional, historical, and
practical reasons therefore required that congressional participation
in the exercise of power over foreign policy be significantly limited.
Any doubts about the constitutional validity of executive agree-
ments was also resolved in the Belmont case when the Supreme
Court ruled that international compacts did not always have to
be treatics requiring the participation of the Senate.®

This line of reasoning—that legislative intrusion into foreign
policy making was intrinsically unsound—has had a very res-
pectable background of advocacy and plausibility throughout
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American history despite upsurges of Congressional dominance and
gscntmcnt d.ue to issues such as Watergate or Vietnam or *“Irangate”.
¢ Tocqueville’s famous diatribe against democratic foreign policy-

‘making, though much quoted, bears repetition: “As for myself,”
he said: '

I haV_C no hesitation in avowing my conviction that it is most
especially in the conduct of foreign relations that democratic
governments appear to me to be decidedly inferior to govern-
ments carried on upon different principles. ...

Foreign politics demand scarcely any of those qualities
which a democracy possesses; and they require on the contrary,
the perfect use of almost all those faculties in which it is defi-
cient.20

Leading the “realist™ critique of American foreign policy in the
post-war years, Hans Morgenthau gave it as his opinion that:

A democratically conducted foreign policy is of necessity a
compromise between the rational requirements of good foreign
policy and the emotional preferences of public opinion. If
one wanted to overstate the case, one might say that a demo-
cratically conducted foreign policy is of necessity bad foreign

policy.?!

Morgenthau was here setting up the distinction between good
foreign policy, which should be rationally conceived, and bad for-
eign policy, which is emotionally conceived. The implication is
that any rational foreign policy (and for Morgenthau the ultimate
test of forecign policy is its rationality and its “reality”), ‘which
compromises with the emotional preferences of public opinion in
the name of democracy was compromising, in effect, with its chan-
" ces of success. This was a problem which greatly preoccupied
Kennan too. “A good deal of our trouble,” he said, “‘seems to
have stemmed from the extent to which the executive has fely
itself beholden to short term trends of public opinion in the country,
and from what we might call the crrati_c and subjective nature of
public reaction to foreign policy questions.”? Elsewhere Kennan

had written:
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If you say that mistakes of the past were unavoidable because
of our domestic predilections and hatits of thought, you are
saying that what stopped us from being more effective than we
were was democracy as practised in this country. And if that
is true, let us recognize it, and measure the full seriousness of
it—and find something to do about it.23

And Walter Lippmann himself, calling attention to the inertia, and
to what he called the negative philosophy which characterised the

public mind on foreign policy issues in a democracy, had written
about this same theme:

Experience since 1917 indicates that in matters of war and
peace the popular answer in the democracies is likely to be
No. For everything connected with war has become danger-
« ous, painful, disagrecable and exhausting to nearly everyone.
The rule to which there are few exceptions is....that at the
critical junctures, when the stakes are high, the prevailing mass
opinion will impose what amounts to a veto upon changing
the course on which the government is at the time proceeding.?

Lippmann himself gave the familiar argument for the Executive
prerogative in foreign policy when he said:

Strategic and diplomatic decisions call for a kind of knowledge
—not to speak of an experience and a seasoned judgement—
which cannot be had by glancing at newspapers, listening to
snatches of radio comment, watching politicians perform on

television, hearing occasional lectures, and reading a few
books.z

All this was written before Watergate, the American involvement in
Indochina, and the Iran-Contra scandal, and one can argue with
Schlesinger that Congress could hardly have made “‘a worse botch
of things” than was made by the national security establishment in
the “ghastly war in Indochina,”?¢ He later quoted Lord Bryce to
the effect that “though secrecy in diplomacy is occasionally un-
avoidable, it has its perils....Publicity may cause some losses,
but may avert some misfortunes.’'?7

The “botch of things” which the national security establishment
had perpetrated over the Iran-Contra affair was not known to
Schlesinger at his time of writing, but it certainly would not have
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changed his opinion of the imperial Presidency. For here wasa
case when this establishment was persisting in covert support for
resistance forces (Contras) opposed to the Nicaraguan Sandinista
government when Congressional legislation (the Boland Amend-
ment) specifically barred the Central Intelligence Agency and the
Department of Defence from spending funds toward overthrowing
the Government of Nicaragua or provoking a military exchange
between Nicaragua and Honduras.2® The Boland Amendment
was passed by Congress in December 1982, and the Fiscal Year
1985 DOD Appropriations Act provided that during this fiscal
year, no funds available to the CIA, DOD, or any other agency or
entity of the U.S. involved in intelligence activities should be spent
or earmarked for purposes which would have the effect of support-
ing directly or indirectly, military or paramilitary operations in
Nicaragua by any nation, group, organization, movement or indi-
vidual. Yet, the national security establishment, with or without
the direct knowledge of the President, bypassed the Boland Amend-
ment by procuring non-congressional funds for Contra operations
in Nicaragua by diverting the proceeds of funds obtained from the
sale of TOW and Hawk missiles to Iran, at first indirectly from
stocks held by Israel, which were to be replaced from U.S. sources,
later directly from the U.S. itself, and even from donations solici-
ted from foreign governments.?

The policy of the U.S. government in respect of Iran and in res-
pect of the Contras was originally intended as two separate parts
of a process which was no doubt well-intentioned: namely, further-
ance of the national interest. In its implementation, however,
these two processes became connected, to the detriment, as it turned
out, of this national interest.

In its Iran initiative, the U.S. Government was motivated in
part by its desire to normalisc relations with Iran, to open ways of
communicating with moderate groups in Iran, and also by its anx-
iety to secure the release of seven U.S. citizens abducted in Beirut,
Lebanon, at various times between May 7, 1984, and June 9, 1985,
and being held in Lebanon by a fundamentalist Shiite terrorist
group (Hezbollah), which had links with the Ayatollah Khomeini
regime.
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At some stage in the exccution of this two-pronged policy to
normalise relations with Iran and secure the release of American
hostages, however, the issue of trading arms to Iran in exchange for
the release of hostages from Lebanon came to be introduced, with
Congress being kept completely in the dark about these covert
operations. As the Tower Commission put it:

The initiative to Iran was a covert operation directly at odds
with important and well-publicised policies of the Executive
Branch. But the initiative itself embodied a fundamental
contradiction. Two objectives were apparent from the outset:
a strategic opening to Iran, and release of the U.S. citizens held
hostage in Lebanon. The sale of arms to Iran appeared to
provide a means to achieve both these objectives. It also
played into the hands of those who had other interests—some
of them personal financial gain—engaging the United States
in an arms deal with Iran.3°

According to the Tower Commission, U.S. officials involved in the
Iran initiative appeared to have held three distinct views: Some
were principally interested in the strategic opening to Iran. Others
made the strategic opening to Iran a device to secure the relcase
of the hostages through arms sales. For still others, “the ini-

tiative appeared clearly as an arms-for-hostages deal from first
to last.”

The Boland Amendment was subsequently revoked, and Congress
resumed military assistance to the Contras in Nicaragua, as it had
done before the amendment became law. But the Iran-contra
affair, and Congressional hearings into the conduct of the executive
branch during this covert operation revived as perhaps never before
the old debate and conflict between the executive and legislative
branches over conduct of foreign policy. From one point of view,

Senator Warren Rudman, Vice-chairman of the Senate Select
Committee investigating the affair, put it: “The ability of Congress
to discover the facts and exposec improper conduct in the executive
branch is one of the key “checks” in the brilliant system of checks
and balances devised by the Founding Fathers”. From another
point of view, Professor George McKenna of the City Collcge,
New York, citing the Supreme Court ruling in the Curtiss-Wright
case to the effect that the President is “the sole organ of the Federal
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goV?{?mc.nt in the field of international relations,” has pointed
out: “This ruling has never been overturned. The President is the
sole organ. Not Mr. Boland. Not even 535 Mr. Bolands”.??

Proi:essor Schlesinger does not agree. In a post-“Iran-Contra”
analysis of U.S. foreign policy, he has stated unequivocally:

When pressed, defenders of the Imperial Presidency redevivus
like Colonel North, invoke the case of United States v. Curtiss-
Wright Export Corp. in 1936. Those who do so could not have
read the decision. For what the Supreme Court did in Curtiss-
Wright was to impose an arms embargo and further to affirm
the right of Congress to delegate to the President the power to
institute such an embargo. As Justice Robert H. Jackson later
put it, Curtiss-Wright “involved not the question of the Presi-
dent’s right to act without congressional authority, but the
question of his right to act under and in accordance with an
Act of Congress.” The decision sanctioned Presidential action

- within a frame-work ordained by Congress. It did not
sanction 1ndependent presidential action.*

The debate about the conduct of American foreign policy,
therefore, continues. James Reston, the veteran American journal-
ist commented in the New York Times:

One thing the Iran-contra hearings have demonstrated is that
this country needs a presidential election.>

1I

Sri Lanka's 1978 constitution established a Presidential form of
government, replacing a political system based on the Westminster
parliamentary model, which had been in .force since independence
in 1948. Article 4(b) vested the “executive power of the people,
including the defence of Sri Lanka” in the President of the Republic
who, as in the United States, was elected by thl? people. Even
though the new constitution was heir f the parliamentary tradi-
tions which had been observed earlieT, ‘“,r?a:zn;c:i‘; €Cts under the
carlier dispensation, foreign policy dms!oalc authir':vas not a
matter on which Parliament shared 3 coordlns Head o t{ Y with the
President. The President of Sri nka W& the State,
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Head of the Executive and the Government, and Commander-in-
Chief of the Armed Forces. Under Article 33 he had the power,
among other things, to make the Statcment of Government Policy
in Parliament at the commencement of each session of Parliament,
to receive and recognize, and to appoint and accredit, Ambassadors,
- High Commissioners, Plenipotentarics and other diplomatic
agents, to declare war and peace, and *‘to do all such acts and things,
notl being inconsistent with the provisions of the Constitution or
written law, as by international law, custom or usage he is required
or authorized to do.”

These constitutional rights have not obviated the Sri Lanka
Parliament from exercising the customary executive prerogatives
which have been available to legislatures in parliamentary systems.
For example, apart from the purely declaratory aspects of foreign
policy, implementing important foreign policy decisions requires
funds, and like Congress, in Sri Lanka too Parliament controls
appropriations, and may not always support a foreign policy which
is very controversial. Before the inauguration of the present Con-
stitution, for thirty years from 1948 to 1978, the Prime Minister
had stood at the apex of the foreign policy decision-making process
in Sri Lanka. Section 46(4) of the independence (Soulbury)
constitution had required that the Prime Minister should also hold
the portfolios of Defence and External Affairs, and even when this
constitutional requirement was done away with under the First
Republican Constitution in 1972, the then Prime Minister Sirimavo
Bandaranaike, continued to hold these portfolios until the change of
government in 1977. After the July 1977 elections, J. R. Jaye-
wardene as Prime Minister retained the office of Minister of De-
fence, but for the first time appointed a separate Minister of Foreign
Affairs. When the Second Republican Constitution instituted a
Presidential form of government in place of the Westminister model,
J. R. Jayewardene as first Executive President, Head of State as
well as Head of Government, continued to impart initiatives and
give directives on important foreign policy issues, apart from con-
ducting personal diplomacy in his official capacity. It was not
merely that in this respect J. R. Jaycwardene was continuing a
long-established tradition in foreign policy decision-making in
Sri Lanka, where the Head of Government has customarily had a
large, perhaps the largest say, in the formulation of foreign policy.
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But the advent of the Jayewardene government to power in
1977 also involved what amounted to a “new course” in foreign
policy initiating a larger shift in emphasis in the non-aligned Sri
Lankan approach to international affairs than was customary
when governments changed in the past. In 1977 J. R. Jayewar-
dene embarked on a domestic policy of establishing a free market
in Sri Lanka based on private enterprise, the abolition as far as was
possible of import and foreign exchange controls, and a massive
programme of agricultural development based on the multi-purpose
Mahaweli River Diversion Scheme. This latter project and the
lifting of controls, made Sri Lanka heavily dependent on foreign
development assistance.

Sri Lanka's foreign policy since 1977, therefore, took a sharp
turn towards the West and was geared not to displease western aid
donors. Another facet of President Jayewardene’s personal dip-
lomacy was his development of a special relationship with Japan,
1o which he had endeared himself as far back as 1951 when, as Sri
Lanka’s chicf delegate to the San Francisco Japanese Peace Treaty
conference, he had waived reparations for damage done by Japanese
bombing attacks on Trincomalee and Colombo in 1942, Japan
now became, during his administration, Sri Lanka’s chief aid
donor.

The President of Sri Lanka is not subject to the same institutional
controls as the President of the United States in the conduct of his
foreign relations. No approximation to the Congressional-style
committees on the American model were set up in Sri Lanka’s
Parliament after the adoption of Presidential government under the
Second Republic in Sri Lanka and, as observed above, all executive
powers incluling defence remained firmly vested in the President
of the Republic. By the amendment of Parliament’s Standing
_ Orders, however, Sri Lanka established Ministry Consultative

Committees, including a Consultative Committee on Foreign Affairs,
on the Indian and French models. This innovation did not have
any visible impact on Indian foreign policy decision-making,
and it does not appear to have had any visible impact in Sri Lanka
either. The Parliamentary Select Committee which reviews ap-
pointments to ambassadorial and other high appointments in the
Second Republic is also an innovation outside the tramework o1 the
Constitution, but here, t00, there has so far been no instance of any
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high appointment recommended by the Cabinet which has been
turned down by the Select Committee, as has frequently been the
case in the United States, and there is certainly no grilling of candi-
dates for diplomatic and other high government nominees as is the
custom in the Senate Committee in the United States.

But in Sri Lanka, too, as in the United States, foreign policy
has remained a subject that cannot easily be brought under the pur-
view of parliamentary control. The necessity to ensure secrecy in
diplomatic negotiations, the need for quick responses to interna-
tional crisis situations, and for foreign policy decisions to be made
even when Parliament is in recess or under dissolution, have all made
subordinate the role of Parliament in democratic politics in the
matter of foreign policy decision-making, and Sri Lanka is no
exception to the rule.

* In the same Tocqueville-Lippmann tradition, British writers like
Max Beloff and Joseph Frankel have reiterated the view that the
proper conduct of foreign policy was incompatible with democratic
controls expressed through Parliaments. Frankel, for example,
averred that, “as large clumsy bodies, parliaments cannot effectively
exercise initiative, and their participation upsets diplomacy.”¥

Even so, in Sri Lanka, it is in Parliament that the Foreign Minis-
ter is exposed to the most important public discussions on foreign
policy. A specific issue of foreign policy might lead to the discuss-
ion of a substantive motion; or a foreign policy statement of the
Prime Minister/Foreign Minister may lead to a debate; or foreign
policy generally may be discussed in the context of the debate on
the President’s Address, or on the Appropriation Bill when the
votes of the Ministry of Foreign Affairs are being discussed; or an
Opposition Member of Parliament may move the suspension of
Standing Orders to discuss a current topic of international affairs.
Further, the Foreign Minister, or someone in his behalf, is obliged
to reply to the Opposition at Question Time, and on all these oc-
casions the Prime Minister/Foreign Minister and other members
of the Government are called upon to defend their policies.

It might be argued, therefore, that there are greater opportunities

for discussing foreign policy issues in the Sri Lanka Parliament
than there are in the U.S. Congress. The Sri Lankan President,
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tﬁ;’]::‘:h'gg President, is not a member of the legislature. But,
go: Pt -S.“Prcmdcnt, the President of Sri Lanka is responsible
o?‘ h.ar ‘ament “for the due exercise, performance and discharge
w 'l:S p?werg, duties and functions under the Constitution and any

s o '“?lUdlng the law for the time being relating to public
security™, (Article 42). Under Article 43, the Cabinet of Ministers
Chargeq \xlth “dircction and control of the Government of the
Republic,” shall be collectively responsible and answerable to

Parliamcr.n“' and the President is a member of the Cabinet of Minis-
ters and its Head.

The constitutional position of the President of Sri Lanka in these
respects approximates more to the French model than the American
model, and the 1978 Sri Lanka constitution has been likened to the
French Gaullist system.*” Perhaps it might be more appropriate
to call it a mixture of the American and French models, but cer-
tainly, as regards the position of the President and Prime Minister
and relations betwcen them, the French analogy would appear to be
more apposite. There is the same inherent possibility of conflict
between President and Prime Minister in Sri Lanka as is present in
the French Gaullist system. Although such a conflict has not so
far surfaced in Sri Lanka, a situation can be envisaged where
President and Prime Minister may belong to different political
parties and espouse totally divergent policies on some issues com-
parable to the present position of the U.S. President vis a vis Con-
gress.

The signing of the Indo-Lanka Agreement of July 1987 provides
an interesting case-study of the conflict which could arise between
President and Parliament in the conduct of foreign policy. This
agreement, signed purely on a Presidential initiative, became con-
troversial within the Cabinet and among some members of the
Government Parliamentary Party, and it was speculative, in the
immediate aftermath of its signing, whether the Fnabling l_egislalion.
necessary to implement the Agreement on the Sri Lanka side wou}d
be passed. Eventually, the Thirteenth Amendment to the constit-
ution was passed, providing for the establishment of Provincial
Councils as envisaged in the Agreement, with only one Cabu.m
Minister resigning over the Agreement, and party unity being main-
tained under the tight disciplinary control of the President.

early pointed to the fact that foreign

i ent also cl T 1
But this Agreem anka as in the United States, an area

policy could never be, in_Sljll I-e
of exclusive executive Priviiege:
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8 POWER SHARING BETWEEN THE CEN-
TRE AND THE STATES IN A FEDERAL
STATE: THE U.S. AND INDIA -LESSONS
FOR SRI LANKA

Y. R. Amarasinghe

The Constitution of the United States of America is not only the
oldest written constitution in the world, it is also the first constitu-
tion under which political power is shared between a centre and
several constituent units., This aspect of the US Constitution has
been followed by many successive constitution makers who desired
a devolution of power. The reasons for the adoption of power
sharing arrangements have varied from country to country. The
need to accommodate regional and ethnic interests, practical prob-
lems of administering a very large country from a distant centre
and the lessons learnt from the experience of the British colonial
rulers convinced the Constitution makers of modern India of the
value of sharing power between a powerful centre and a large
number of state units. The basic arrangements established in
India have remained without much change for nearly forty years.
Sri Lanka, having experimented with a wide variety of decentralized
administrative arrangements under a strong central authority for a
long time, has now decided to devolve power to a significant degree
to a number of provincial governments. The measures to share
power were added to the Sri Lankan constitution as part of a pack-
age to solve the serious political crisis resulting from the violent
movement for the establishment of a separate state by the main
ethnic minority, the Tamils. However, a clear understanding of
the dynamics of power sharing in Sri Lanka may not be possible
until the Provincial Councils begin to function. In the following
pages an attempt will be made to understand the nature of power
sharing in the classic federation of the United States of America
and to examine the reflections of this power sharing arrangement
in the Constitutions of India and Sri Lanka.
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1. United States of America

The concept of federal; o
ralism and t -
ment are amon he principles of federal govern

Founding Fathfrthcfm%t Sigﬂiﬁcar}t ir_movations contributed by the
of midess overs of the US Constitution to the theory and practice
priticipies Tfnderlm'nem: The structurf: of the government and the
THe hew ‘giover ying it formulated in 1787 are unprecedented.
e government was b_as.t'.(_:l upon a different and a novel prin-

ple: the principle of a division of powers between general and
regional government each independent within a sphere. As this
government developed, the new principle became firmly established
and by the end of the civil war it became the accepted doctrine of
the Constitution. The special way in which power has been divi-
ded between the general government and the associate states is the
fundamental characteristic of the federal state of the United States
of America. This arrangement has been summarized as follows:
“Powers are divided between general government which in certain
matters is independent of the governments of the associated siates,
and on the other hand, state governments which in certain matters
are in their turn independent of the general government. As 2
matter of law the field of government is divided between a general
authority and regional authorities which are not subordinate on¢
to another but coordinate with each other. The states are co-
equally supreme within their sphere, in no legal sense they are
subordinate corporations.” An examination of the provisions
of the U.S. Constitution including amendments will enable us to
understand this special relationship between the centre and the

states.

The constitution makers of the US, unlike their many suc-
cessors, did not have a model to follow in delincating the spheres
of the general government and the regional governments. Per-
haps it was a blessing. Historical circumstances of the period,
their own cxperienccs-—particularly during the brief confederation
period—and their perceptions of the state requirements served as

the guide.

At the time of drafting the new constitution the U.S.A. was a
society which reflected character_istics of Rre-indus_trial society-less
complex, agrarian and with a mimmun:l .Of 1nter-fcgional communi-
cations. There were no national political parties or formations
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and hence no conscious effort was made to unify the territorially
segmented political forces. Economic and social problems
were essentially intra-regional, and very rarely transcended state
boundaries. The drafters of the Constitution themseclves were
delegates representing different units which were being adminis-
tered as separate entities and were deeply concerned with their
special identities. Under the circumstances, the Founding Fathers
of the American Constitution could demarcate between local affairs
which could appropriately be handled by the states and matters of
general concern which should be vested in the general government,
and the two sets of authorities, state and general, were formulated

in 2 manner that they were in their different spheres both coordi-
nate and independent.

The approach of the founders was to assign certain specific
powers to the general government and to reserve the remainder to
the states. This method was adopted because of the unwillingness
of the confederating states to part with their supremacy to any ap-
preciable extent.  Article 1 of the Constitution which deals with the
organization and powers of the legislative branch of the general
government, defines the powers of the Congress.2 Here the Con-
stitution mentions only the legislative powers but it is assumed that
the government will also have administrative power over the spheres
in which it has the power to legislate. In eighteen clauses the powers
of the Union government are positively stated. These provisions
empower the Congress to levy and collect taxes, duties, imports and
excise, to regulate international and interstate commerce, coinage,

to declare war and raise forces, to establish post offices and post
roads etc.

Article 4 (3) allows the Congress to admit new states into the
Union and to dispose of and make all rules and regulations in respect |
of the territory or other property belonging to the United States.

Having specified several items definitively in the above manner
the Constitution, under the 18th clause of this section, makes a
declaration that leaves room for interpretations favouring the gene-
ral government. This statement empowers the Congress “‘to make
all laws which shall be necessary and proper for carrying into exe-
cution the foregoing powers and all other powers vested by this
Constitution in the government of the United States™,
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WH(::;ekvi:‘r tllzw(;onstlt:cution lays dow:n certain limitations on the
72 secliong P h'bl:s of the Congress in Section 9. For instance,
i prohibits the Cca_ngress to levy any tax on articles expor-

fom any state or to legislate with retrospective effect. Further
restrictions on the law making power of the Congress were added
after l}}e adoption of the Constitution. The first nine Amendments
deal with the right of citizens and therefore restrict the power of the
Congress. For instance, the First Amendment prohibits the Con-
gress_frOm making laws restricting the freedom of speech, press or
the right of the people to assemble. Two other Amendments ap-
proved .mUCh later have conferred additional powers to the Congress.
':l"hc Thirteenth Amendment gave power to the Congress to legislate
in orflcr to enforce the Article on the prohibition of slavery; and
the Sixteenth Amendment empowered the Congress to levy and col-

lect income tax, removing a major obstacle for the Union govern-
ment's power of taxation.

The US Constitution enumerated only the powers (and restric-
tions to the powers) of the federal government and not those of the
states. By implication the powers allowed to the centre are out-
side the jurisdiction of the states. Powers not enumerated as within
the Congress would be the territory of the states. The Tenth
Amendment makes this explicit: “The powers not delegated to the
United States by the Constitution, nor prohibited by it to the states,
are reserved to the states respectively or to the people.” The
states which had asserted their right of full sovereignty after re-
nouncing their allegiance to the British Crown were not left with all
the powers that were not given over to the central authority. In
practical terms, now they no longer had the power to regulate inter-
national or interstate commerce, or coin money or issue legal tender
or establish post offices or declare war etc. Yet they were left with
a large sphere of jurisdiction in which were included law and order,
civil law, criminal law, local government, education, public health,
the raising of militias and police powers.

In other words, powers which were of local nature were left in
the hands of the states, and the powers, the execution of which
affects and involves more than one state (e.g. inter state commerce)
or powers which were best carried out by one common ;?uthorily
(¢.g. defence or foreign affairs) were given to the Union. As
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Hamilton remarked: “The principal purpose to be answered by
Union are—the common defence of the members, preservation of
the public peace, as well against internal convulsions as external
attack; the superintendence of our intercourse, political and com-
mercial, with foreign countries.”?

This arrangement established by the US Constitution and
reinforced by the first few Amendments neatly fits into power shar-
ing arrangement that was thought to embody the essential element
of federalism. “By the federal principle I mean the method of
dividing power so that the general and regional governments are
each within a sphere coordinate and independent.””® In this defini-
tion Where emphasizes the autonomy and independence of the
centre and the component units. Long before him, Diccy defined
federalism in similar vein: “Federalism means the distribution of
the force of the state (as opposed to its concentration in the hands
of one like in a unitary state) among a number of coordinate bodies
each originating in and controlled by the constitution.””s The
question to pose is to what extent does this model approximate the
power sharing arrangements that actually exist today in the U.S.A,,
as well as in other federations such as Switzerland, Canada and
Australia? All these federations have undergone a process of
change and adaptation in the face of new socio-economic and poli-
tical developments. These developments have altered in significant
ways the balance of power sharing between the centre and the states.
In the U.S.A. the following factors have contributed to these deve-
lopments: (a) industrialization (b) international relations (c) judi-
cial interpretation of constitutional provisions and (d) the rise of
the welfare state. An attempt will be made below to discuss some

of these factors and their impact on the centre-state power balance
in relation to the U.S.A.

The judicial interpretation of certain provisions of the Consti-
tution have in general been in favour of the centre and thereby
have helped to enhance its power vis-a-vis the states. Two clauses
of the Constitution, in particular, clause 1 (“to provide for the
general welfare of the U.S.”) and clause 18 (“to make all laws
which shall be necessary and proper”) have been interpreted by the
Supreme Court on many occasions in a way that would expand the
powers of the Congress beyond the sphere enumerated in the
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Constitution. The beginnings of broad interpretation of federal
powers by the Supreme Court may be traced to the days of Chief
Justice Marshall. Marshall laid down the principle that if a con-
gressional law could be articulated to any provision, article or sect-
ion of the Constitution even when there is no specific enumeration
of that particular power, that law would be valid. This doctrine
of “implied powers™ has been responsible for the very large increase
in the powers of the Union Government. On the question of the
State of Maryland’s attempt to tax the Bank of U.S.5 the Chief
Justice declared the tax unconstitutional and void. More im-
portantly this verdict upheld the principle of preponderence of the
federal legislature over the state legislature:

The States have no power, by taxation or otherwise to retard,
impede, burden or in any manner control the operations of the
constitutional law enacted by Congress to carry into execution
the powers vested in the general government.

Later, the Supreme Court in its decision in Stewart Machine
Co. vs Davis upheld the congressional power to legislate on social
security measures, an arca of state jurisdiction.” In relation to
the treaty making power and their implementation the Supreme
Court has consistently tended to favour the national centre. These
and many other judicial interpretations have opened up new spheres
of jurisdiction for the Union while at the same time curtailing what
has already been allowed to the states.

With industrialization, increased urbanization and the rise of the
welfare state another trend of events, which had a serious impact
on the centre-state power balance, took place. The welfarc state
of the industrial society was expected to be actively engaged in
the promotion of welfare of the citizens. The major sphere of
welfare activities such as education, health and sanitation, weaker
groups in society, labour etc. fall within the jurisdiction of the
states. However in terms of funding, expertise and other resources
these tasks were beyond the capabilities of the states. Activities
such as education, sanitation and business which were once purely
local in nature had now become matters of inter-state importance,
The involvement of the national government for legislation, funding
and for setting uniform standards became essential during the post
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depression period—the era of “cooperative federalism”—with the
federal involvement in welfare and other social and economic
spheres reaching new heights. Today the federal government is
shouldering the major share of the burden of the great domestic

programmes ranging from publlc welfare to public recreation and
police protection.

A contemporary scholar on American federalism® has compiled
data on the extension of responsibility sharing between the centre and
state on three important aspects of the economy: business, labour
and agriculture. His chart shows the wide role central authorities
have assumed today in such local areas as bankruptcy, price sup-
port, industrial and business subsidies, business licensing, occupa-
tional safety, prevention of racial and religious discrimination,
workmen’s compensation, rights of labour, provision of employ-
ment offices, developing field projects in agriculture, sanitary in-
spection and the disposal of stored agricultural surpluses.® This
is a very clear indication of the extent of sharing between the centre
and unit. Today this has become routine and institutionalized.
He also gives a breakdown of federal legislation between 1965 and
1982 which illustrates the pace at which central authorities have
broken into state spheres where there was prior state laws (super-
cession) sometimes amounting to preemption of fields where state
activity has been serious and extensive. The pieces of legislation
he has cited are drawn from five areas:!® health and industrial
safety (18 Acts); environmental protection and conservation (11);

consumer protection (7); agricultural standards (3); civil rights (5);
unspecified (14).

The other factor that contributed to the enhancement of the
federal share of power has been its financial superiority vis-a-vis
the states. The power to tax and spend has been awarded to both
the centre and the states by the Constitution. However, from th.e
earliest times of the federation the centre has been in a better posi-
tion as far as financial resources are concerned. With the adop-
tion of the 16th Amendment which permitted direct federal income
taxes this position has become stronger. Taxes on income have
been one of the simplest and most elastic sources of revenue col-
lection available for governments. In the fiscal year 1981 the
federal government collected 61% of all tax revenue in the U.S.A.
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f:lj:r::::i::tlv'l'[t':es of the centre increased its expenditure too kept '
- 1he states on their part have tried to maximise their
share 01: federal expenditure. Now there is a trend, which had its
origins in the Carter era, and has become more prominent under
the Reagan administration towards reducing federal expenditure.
Federal grants as a percentage of stateflocal receipts from their own
sources has risen from 16% in 1960’s gradually as the Great Socicty
programme began to have an impact and reached a peak of 31.7%
In 1978. The more the states came to depend on federal financial
su]:fpfn:t the greater became its power over the states’ sphere of
activities.  Federal authorities could always hold the threat of
withdrawal of funds to states for non-compliance to its instructions.

_ Thus, a significant transformation has taken place over the years
in the balance of power-sharing established in the Constitution of
Ehe U.S.A. The sphere of the central government has expanded
immensely and most of the states activities are no longer within their
exclusive control; power over those areas are today enjoyed con-
currently by the centre and the states. It is to be noted also that
the centre’s ascendency should not be explained simply as a usur-
pation of the states power. It really is 2 partnership in which the
national authorities play the leading role. The term *‘cooperative
federalism™ is quite apt in describing this new arrangement of power
sharing, There are many instances where states have invaded the
spheres which generally fell within the jurisdiction of the centre.
For instance Minnesota has initiated action on the problem of the
rising level of atmospheric radiation and water pollution. On the
other hand, Illinois and Jowa acted on their own, on the question
of absorbing South East Asian refugees. Furthermore, certain
activities have now become joint federalfstates areas though
they originally fell within the purview of the Federal government;
c.g. improvement of navigational waters. In some spheres the
federal authorities have turned over certain powers given to them
by judicial interpretation to the states: €.g. ownership of submerged
oil lands (tidclands), regulation of the insurance business and pre-
emptive powers in the field of labour legislation.

On the whole, the nature of power Sharipg in th; federal state of
the U.S.A. has undergone 2 1ransfo::11_1atron t_lurmg the last 200
years, Changed socio-cconomic conditions, exigencies of relations
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between nations in the modern petiod, problems in relation to the
maintenance of the welfare state, and the changed nature of the
modern state itself have all contributed to enhance the share of
power of the centre at the expense of the states.

The constitution makers of the federations that emerged after
the U.S. Constitution, have adopted modified versions of the
power sharing arrangements obtained in the U.S. Constitution.
Of course there has been no generally accepted pattern of power
sharing in modern federations. Australia, for instance, followed
the American scheme of power sharing to a great extent. In
Switzerland the powers of the federal legislature are enumerated
and the residue are left to the cantons, as in the U.S.A. However
there exists a concurrent list on which the federal power prevails in
case of conflict. The division of powers under the Canadian Con-
stitution is noteworthy. It departs from the pattern set by the
U.S.A. greatly. There, the powers are enumerated in 3 lists:
Dominion, Provincial and Concurrent. The residuary powers are
vested on the Dominion, i.e. the centre. In case of conflict on the
concurrent list precedence is given to the centre. In all these feder-
ations one dominant trend is clearly observable—enhancement of
the powers of the centre. In each successive federation the centre
has been given more powers. India provides one of the most
glaring example of this trend.

2. Centre - State power sharing in India

The framers of the Indian Constitution had to operate under
conditions different from those obtained in the U.S.A. Under
British rule India was administered from a single centre with only a
minimum of devolution. The needs and aspirations of the newly
independent India demanded an ever expanding role in social and
economic development and welfare activities. The leaders of the
Constituent Assembly took care to point out that India had adopted
the “federal model”. At the time the Constitution was taking its
final shape Nehru described that it was *“federal” in form and that
it was based on the American Constitution.!! Ambedkar char-
acterised it as a federal constitution on the grounds that it estab-
lishes a *““dual polity” consisting of “the Unions at the centre and
states at periphery endowed with sovereign powers to be excercised

140



in t s
To g:sc??;g S?::;EHFd to them respectively by the Constution.”"?
conceals the s n Ind'u? as having “sovereign powers” actually
Indian COHSstl'J{pil:lor Position in which the founding fathers of tf'le
towards the 'ution placed the Union government. This tilt
tion of po centt)re appears to be the central feature in the alloca”
tion le: :\}rlersb ti:tween the centre anc.l states in the Indian federa-
" t. e. alance ‘ol' .power-sharmg between the centre and
ates the Indian Constitution surpasses all other federations estab-

lcl:f::i before it on the principle of awarding more power to the

Apart from the common factors that led to the gradual increase
of central powers in the classic federations of the past there were
certain special conditions that guided the Indian Constituent As-
sembly to provide for a centre with enhanced powers vis-g-vis
the states. The historical experience of India during the last de-
cades of the British rule was one of provincial devolution but with
enormous powers at the centre, Because of this immediatc ex-
perience the leaders of the future Constituent Assembly such as
Nchru, were inclined towards having a federal India with a *“‘great
deal of unitary control”!? as early as 1936. Further there were
no states’ right lobbies similar to those operating in Philadelphia in
1787 or in Canada much later. In fact, questions of communal
rights and status were much more politically significant than states'
rights in India. The geographical dispersion of the minorities
prevented the movements for communal assertion iaking a path
towards the creation of autonomous territorial units for minorities
except in the case of Muslims and to a lesser extent Sikhs. On the
other hand, the movement for Pakistan, and later the partition and
the tragic events that followed showefj the disastrous potentialities
of territorially linked communal nghls. movements, Naturally
all the key sub-committees of !he Constituent Assembly and the
Jeaders favoured a power sharing arrangement where the centre
will have enhanced powers. The Union Powers Commitiee dec-
lared that ‘it would be injurious lo_the interests of the country to
provide for a weak central authority. The soundest framework
for our Constitution is a fcde.ratlon with a strong centre.”14
Even the Sapru Commitice which favoured awarding residuary
provincial goverments stressed the neeq for a power-

wers to the
pe he exigencies of the CORICMPOTArY perinq o at the

ful centre. T
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time the Constituent Assembly was in session convinced the framers
of the Constitution of the vital necessity of a centre with enhanced
powers: the communal violence, the problem of refugees, the enor-
mous administrative tasks relating to the partition and the transfer
of powers that the central government had under the 1935 Con-
stitution then in force. The only effective mass political organi-
zation—the Indian National Congress through its provincial
organizations did not assume the role of protector of provincial
rights. Moreover, at this time there were no powerful regional
based parties like the ones that we find in India today, which could
have exerted pressure in favour of increased powers for the regions.
Further, the framers of the Indian Constitution believed that the
classic federal framework does not allow much flexibility to the
government structure, a quality considered ossential for the Indian
Constitution. In this context referring to the U.S. Conslitution
Ambedkar said that America was caught in a “‘tight mould of
federalism™'* which he wanted India to avoid. The grant of more
powers to the centre was one way of remedying this problem.
Ambedkar was intent on making the Constitution *“‘both unitary as
well as federal according to the requirements of time and circum-
stances”. -

In the allocation of powers, as in many other respects, the Consti-
tution of India has followed the arrangements obtained in the
Parliament Act of India, 1935. The principles of distribution of
subject matter between 3 lists and the vesting of the residuary
powers on 3 heads resembles the Canadian power sharing scheme
and is very different from the tradition established by the Consti-
tution makers of the U.S.A. The vesting of residuary powers on
the centre too follows the Canadian practice. In terms of the
extent of powers given to the centre in its exclusive list and in the
enlarged concurrent list the Indian scheme goes beyond ecither the
Canadian or the Australian mould.

The basic provisions, laying down the distribution of powers
between the Union and the States, are found in Part X1 of the Consti-
tution. However, throughout the Constitution, there are other
articles and clauses which have a bearing on the nature of power
sharing between the Union and State governments. The emergency
provisions in their entirety bear directly on the distribution of
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powers. Similarly, provisions for the distribution of revenue, the
c-Stabhshmcf“ ,°f Rajya Sabha, the single judicial system, one elec-
on commission with nation-wide authority and the amending
process weigh heavily the scales of power in favour of the centre.

The first two articles of Part XI of the Constitution deal with the
most central aspect of the distribution of powers. Here the legis-
lative competence of the Union and State governments are given
on lht'f bgsm of “legislative lists” appearing as Schedule VII of the
Constitution. These lists are quite comprehensive and were
thought of as a sound basis for a federal system. The Union list
1s the longest and contains 97 items on which the Union Parliament
has exclusive legislative power.!'6 The lengthiness of the list is
partly due to the general practice of spelling out the powers in
flctail adopted by the Indian Constitution makers. This list
includes items of national importance such as those of defence,
war and peace, atomic energy, currency and coinage, railways,
post and telegraph, preventive detention, citizenship, foreign trade,
inter-state trade and commerce, ports, airways, national industries,
highways, banking, insurance and financial corporations, inter-
state rivers and river valleys, film censorship, standards of higher
education, scientific and technical institutions, constitution and
organization of Supreme Court and High Courts, oil fields, pro-
duction of salt, auditing of Union and State accounts. On the
revenue side taxes on incomes other than agricultural income,
customs duties, excise duties, corporation tax, taxes on the capital
value of the assets exclusive of agricultural land, estate duty, taxes
on goods and passengers carried by land, sea and air all come within
the purview of the Union legislature.

The state list contains 66 items on which the state legislatures
have exclusive authority to legislate. This list is prepared consi-
dering the peculiarities and variety of local problems and condit-
jons which require differentiated treatment. It includes public
order, police, administration of justice, loca}l government, prisons,
public health and sanitation, land, education, forests, intra-state
commerce and state industries. The taxing power of the states is
extended to cover land revenue, income from agriculture, sales tax,
vehicles tax, tolls, entertainment, court fees etf:. I.l must be noted
here that since the inauguration of the Con§tltutlon the state list
has been subjected to a high degree of pruning.'?
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The third list, the concurrent list consists of 47 items. This
feature which is quite common in federations today, contains
items over which both the centre and the states possess jurisdiction
such as criminal law and procedure, marriage, divorce, adoption,
succession, economic and social planning, trade unions, labour
welfare, newspapers, legal and medical professions, shipping and
navigation, price control, stamp duties and books.

In the Constitution of India with this kind of exhaustive enu-
meration of subjects the scope for residuary powers is very limited.
The article 248 confers such powers exclusively to the Union Parlia-
ment. In spite of all these demarcations there was still a possibility
of inconsistencies between legislation of the Union and the states.
To prevent such situations leading to a constitutional crisis the
Constitution has laid down that in cases of conflict between the
two laws, the state law shall be void to the extent of its repugnancy.'®

These lists show in great detail the spheres of jurisdiction allowed
for the Union government and the governments of the states in
India. The sphere assigned to the centre by the Constitution for
exclusive legislation in India differed from the spheres assigned to
the federal government in U.S.A. in that it was slightly wider due
to the inclusion of items such as railways, industries, corporations,
oil fields, salt, cinema, higher education and industrial disputes.
The Indian central government’s concurrent powers are no greater
than those enjoyed by the federal government in the U.S.A. today.
The main difference in terms of powers, lies in the fact that in India
the central government has constitutional authority enabling it to
encroach on the states” spheres and thereby negate the idea of an
exclusive area of jurisdiction to the states. The area assigned to
the States through the state list and the concurrent list are no doubt
important. Arears such as agriculture, land, land tenure, educa-
tion, police, prisons, lower courts, law and order, local govern-
ment, forests, state industries, water and irrigation, state public
service imply a remarkable array of powers and responsibilities.
The concurrent list adds further to this legislative capability. But
the exercise and implementation of their powers are limited by the
powers of the centre. Several important factors, some constitut-
ional and some extra-constitutional, give the centre in India super-

ordinate powers over the states’ sphere.
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The balance of power sharing between the centre and states
established by the Constitution is not un-alterable. It is true that
the provisions relating to power allocation are entrenched in terms
of amendment procedures. Still there are several distinct ways in

which the nature of power sharing between the Union and the
states could be changed to a great extent.

Firstly, under the emergency provisions, as given in article 250,
the centre can direct a state in administering its powers or takeover
by itself the powers assigned to the states, Under the provisions
of this article the Governor of a state can take over the state’s
administration on behalf of the central government. Alternatively,
this power could be delegated to a centrally appointed officer. This
Article empowers the Union Parliament to legislate on behalf of the
state on any subject in the State list when a condition of emergency
is in operation. In other federations like U.S.A. or Australia 100
the power of the centre can be used increasingly during emergencies,
but there is no room for the federal legislatures there to legislate
on state lists. In view of this it is correct to say that under con-
ditions of emergency India becomes for all practical purposes a
unitary state.

Secondly, the Constitution has provision to transfer to the centre,
though temporarily, the power to legislate on behalf of the states.
According to these provisions'® the Union Parliament is autho-
rised to legislate on subjects included in the state lists whenever the
Council of States (Rajya Sabha) passes a resolution to that effect
with a two thirds majority declaring that such a transfer of authczui}y
is necessary and expedient in the national interest. The validity
of such a resolution lasts for six months but it could be ex:elnded_.
In 1950 itself, the central government Lool_: over Ilhe authority to
legislate on the production, supply and dlst_n.buuon of goods in
the states under these provisions. These provisions were supported
in the Constituent Assembly on grounds that they introduced a
degree of flexibility to the Indian federal system.

Thir islati be transferred
irdly, the legislative powers of the stat.es may _ :
to lhedcinlrc uxﬂer the provisions of Article 252. This Arlicle

authorises the Union Parliament 10 legislate on matters reserved
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for State Legislatures if one or more states request the Union Parlia-
ment to do so. The validity of such legislation could be extended

to any state if the relevant legislative asscmblics adopt resolutions
to that effect.

Fourthly, the treaty making power conferred on the Union
under Article 253 recognizes the treaty power as a specific legislative
power. According to this Article “Parliament has the power to
make any law for the whole or any part of the territory of India for
implementing any treaty, agreement or convention or any decisions
made at any international conference, association or other body,"
and this power is not confined to the matters given in the Union
list. This of course has the advantage of avoiding immense diffi-
culties which treaty implementation has encountered in other federa-

tions. Nevertheless, it allows the centre to encroach on the sphere
reserved for states’ jurisdiction.20

Another method by which the power relationship between the
centre and states may change is by the use of executive power.
Normally, the Union executive authority extends only to the sub-
jects on the Union list; yet according to Article 73 Parliament may
extend its authority to the concurrent list. Articles 256 and 257
provide that the executive powers of a state must be exercised so as
to comply with Union laws and not to impede or prejudice the
exercise of the Union’s executive authority. To ensure that both
the stipulations are met the Union executive may give directions to
provincial governments as to the manner in which it should act,
and if a provincial government does not comply with these direc-
tions, the Union, under the emergency provisions may take over the
administration of the recalcitrant state.

The Constitution has provided that certain types of bills passed
by the state legislatures should be reserved by the Governor for
Presidential consideration. This power, used not infrequently,!
is also a constraint on the law making powers of the states. The
Governor who is appointed by the centre is considered an agent of
the central government. With his discretionary powers he is
generally thought of as an obstacle for the free exercise of states’
executive authority.
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The power relationship between the.centre and the state is pro-
foundly affected by another important factor, that of finances.
The Constitution has distributed the power to collect various taxes
between the centre and the states so that both may have separate
sources of income. The taxes that have an inter-state base are
vested within the jurisdiction of the centre while those with a local
base are kept in the hands of the state. However, all centre taxes
are not meant for the use of the centre alone—some of these are
distributed in their entirety among the states (Union excise duties,
estate duties), some others are given to the states (income tax) as
recommended by the Financial Commission. The inadequacy of
the tax base of the states has made them dependent on centre
handouts to a great degree. Over the years their indebtedness to
the centre has also increased. This financial dependency further
emphasises the preponderence of the centre in the balance of shar-
ing. The operations of the party system, mainly the dominance
exerted by the same party at the centre and in the states for a con-
siderable length of time has also contributed enormously towards
this centre oriented tilt.

The crucial factor in the centre-state power relations in India is
this marked tilt towards the centre. The centre is endowed with
an array of constitutional and extra-constitutional means enabling
it to encroach the sphere of the states, particularly during times of
conflict and crises.

3. Power sharing in Sri Lanka: Mitigated federalism ?

In the USA several units which existed independently came to-
gether to form a political system in which power is distributed
between a general government and constituent units. In that
union security was the foremost consideration. India which had
been administered from a powerful centre for a long time has
remained, politically and administratively, as a single entity during
much of its modern history. Compulsions of cultural particular-
ism and administrative considerations paved the way for a process
of devolution there during the last decades of British rule. The
creation of the 1950 constitution with a central government and
several state governments each with defined spheres of jurisdiction
represent the high point of that process of devolution. Sri Lanka
too has been administered as a single political unit from a single
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centre of power uninterruptedly since 1815. It did experiment
with a variety of dccentralization strategies since independence.
The enactment of legislation for the establishment of ‘Provincial
Councils’ turns a new page in Sri Lanka’s constitutional and poli-
tical history. For the first time political power was devolved on
territorially demarcated areas under these enactments. The
authority for this devolution flows from the Constitution itself.22

No measure of decentralization had the authority of the Constitut-
ion previously.

The powers, functions and the organization of the Provincial
Councils are given in the Chapter XVII ‘A’ of the Constitution
added by means of the Thirteenth Amendment. According to
these provisions the Provincial Councils are established for each
of the nine provinces of Sri Lanka. They will have the power to
make “statutes” on a sphere of activities specified in a legislative
list.? In consultation with the Parliament the Provincial Councils
are capable of law making over another list of subjects given in the
Schedule 1X, the “Concurrent List.” [n case of a conflict between
the Parliament and the Provincial Council on an item given in the
Concurrent List the law of the Parliament prevails. The 37 classes
of items included in the Provincial List could be categorised under
five main headings:

1. Law and order (Police, Borstals and Reformatories)

2. Agriculture, land and irrigation (Agrarian services, Land
and Land tenure, Minor Irrigation and Agricultural Re-
search,

3. Health and social welfare (Health, Sanitation, Social
Services, Rehabilitation, Disabled and Destitutes and
Education)

4. Provincial development work (Plan implementation,
Housing and Construction, Roads and Bridges, Mines
and Rural Development)

5. Local government (Markets & Fairs, Cooperatives,
Burial grounds, Liquor and Incorporation).

If the items given in the Concurrent List are also included, the
Provincial Councils’ statute making power extends to cover sub-
jects such as higher education, planning, fisheries, registration,
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Constitution, T ie for the Councils are also specified in the
M. These include taxes and fees with a local h
as turn-over tax, begti : s with a local base suc
duty on pro et elling tax, liquor and vehicle licences and stamp
IO e e ;3 bey transfers. The Constitution also provides for an
Council. Th made_f;qm the annual budget to each Provincial
List™ speciy oner list in the Schedule IX called the “Reserved
Nation :[ (; es the exclusive area of legislative competence of the
e arliament. This list includes all items generally vested
The 1o Fim_l'al government in federal states with a few changes.
Nari gislative power over any residuary items is also vested on the
d Igna! Paﬂla}'nent. The National Government has been pro-
vided with a wide base for taxation, which includes taxes on in-
come, capital, wealth, company and corporation tax, and more
importantly, customs and excise duties.

The t!:lree-list system adopted in Sri Lanka follows quite closely
the Indian example of allocation of powers between the National
government and to Provincial Council. The executive authority
of the two levels of govenment is co-extensive and coterminous
with the legislative sphere. Even in the matter of allocating sub-
jects between the three lists Sri Lanka has emulated the Indian
system with certain exceptions. For instance, subjects such as
Provincial Courts, and Provincial Councils themselves-including
their powers and privileges, emoluments of members and the clec-
tion of the Councils-which under the Indian system are retained
in the states’ list, are included in the Reserved List in Sri Lanka.
The National Parliament is also empowered to legislate for the entire
country without being restricted by the lists to facilitate the imple-
mentation of treaties or agreements it enters into. Further, under
conditions of emergency or break-down of constitutional govern-
ment the Parliament will legislate on behalf of the affected Pro-
vinces. Parallcls to these powers are 10 be found in India itself,
where the centre-tilt of the balance of centrefstate power is most
prominent. Nevertheless, there is a deﬁnitc‘ provinf:ial sphere over
which the authority of the Provincial Council prc'va.:ls. Moreover,
there is constitutional provision to make any existing law relating
to subjects in the Provincial List which are mcc:.\nsmtcnt with the
relevant Provincial statute to be maqc non-eﬂ'::ctm.:. Under t_hesc
constitutional provisions the Provincial Councils will be left with a
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wide range of activities which are closely related to day to day lives
and cultural needs of the people in the regions. In that sphere
they will have power to make statutes, implement them and to raise
the revenue needed for these activities. In other words, if imple-
mented, the Provincial Council arrangements will imply the creation
of nine regional centres of power to co-exist with a national govern-
ment. This certainly will be more than mere “emphasized decen-
tralization.”

The experience of the USA and India can guide Sri Lanka re-
garding the operational problems of maintaining devolved power.
The question of revenue sharing is one area on which problems
have arisen in both the above countries. Legislative power not
backed by financial power is futile. Both in the U.S.A. and India
the resources of the units have found to be inadequate to meet the
growing demands of the welfare state. Central revenue sources
generally appear to be more sound and elastic than those of the
constituent units. The states in the U.S.A., which were by and
large able to manage with their own resources before 1930s have
come to realize that the resource flow from the centre as being
essential today for their effective operation. The states in both
these countries are naturally keen to obtain central financial support
with no strings attached. In the U.S. the much preferred type has
been unconditional grants which enable the states to utilize them in
stale budgets. In India *‘discretionary grants’ which have become
the most important form of centre’s financial support are not fav-
oured for obvious reasons.2¥ The aliocations made on the basis
of the recommendations of the Finance Commission are favoured
in India. In fact there is agitation from the states that the Finance
Commission be given the responsibility of handling all central
allocations to the states.2’ There is also pressure to raise the pro-
portion of the share of income tax apportioned to the states, and
for inclusion of growing tax sources like corporate tax among the
taxes the proceeds of which are to be distributed among the states.
Sri Lanka has followed India in setting up a Finance Commission
although it does not appear to be of permanent nature as the Indian
counterpart. It consists of the Governor of the Central Bank and
the Secretary to the Ministry of Finance and three members to be
selected from among the three communities. It is expected to
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TYINg circumstances of central and provincial finances it may be
useful to have the Finance Commission operating on a regular basis.

The ambiguous position in which the Provincial Governor has
bccf‘ placed in Sri Lanka appears to have been influenced by the
Indian example. India opted for the British type of nominated
(?overn?r who would function as a constitutional head in his rela-
tions with the state even when some members of the Constituent
Assembly preferred the American type of elected state Governors..
The Centre-appointed Governor in India is expected to function as
an agent of the Centre and is expected to protect the regional
government from forces of disruption and secure its stability and
integrity. In case of a dispute between the centre and state he is
expected to uphold the national interest. In the use of his discre-
tionary powers or during emergencies or when there is no clear
majority for the party in power in the state the role of the Governor
will be of crucial importance. The Indian experience shows this
at its worst when the party in power at the state differs from that
at the centre. The ambiguity of the Governor's position really
reflects the continuing conflict in the country on centre control
and, state autonomy in general. In India it has been suggested
that a special board be established to function as the centre’s
intermediary in the state and thereby make the Governor a mere
ornament, a ‘bird in a golden cage’, as a former State Governor

Sarojini Naidu, said.
and India, show the significant role

that the political parties play in sustaining the b§1ancc of power
sharing at an operational level. The absence of hlg!11y ccntr:.:l:zf:-d
national parties and the fragmented nature of American parties in
general played a positive role in maintaining the federal system in

' Both countries, the U.S.A.
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the U.S.A. In India, the Congress has been a colossal unifying
force. Even when the states led by Congress governments do not
look towards Delhi for its role as an administrative centre, they
look towards Congress headquarters for political leadership and
guidance. This raises another problem—that of relations between
non-Congress led governments of the state and the Congress domi-
nated centre. In such situations the elements of the cooperative
nature of the power.relationship get disrupted. The use of direct-
centre authority over states has materialized mostly in such con-
texts. In Sri Lanka where all the major parties are highly unified
and centralized the centre/province power relations will get pro-
foundly affected in situations of two different parties in control at
the two levels of governments. This will get more complicated
if a regionally based, culturally oriented party holds power in a

Province where the major parties are not powerful like in the
Northern Province.

The most important lesson that Sri Lanka can learn from the
experience of U.S.A. and India relates to the question of democracy
and democratic institutions. Power sharing is not merely a
technical problem of allocation of functions and responsibilities
on an agreed basis between structures of government at different
territorial levels. It is a matter that concerns people who are con-
sidered the *“repository™ of all political power. Outside the context
of establishing means and institutions enabling the people to parti-
cipate in the exercise of devalued power no devolution arrange-
ment would be effective. The legitimacy that is essential for the

long term persistence of any power sharing arrangement has to be
derived from the people alone.
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REGIONAL DEVOLUTION OF POWER :
POSSIBILITIES, PROBLEMS AND
CONFLICTS IN A UNITARY STATE

Shirani Bandaranayake

I. Introduction

Since the latter part of the previous decade there has been much
discussion in devolving authority to local councils. It seems that
Sri Lanka felt the effects of the increasing interest in devolving
authority for planning and administration to state, regional, district
and local agencies, field units of central ministries and local govern-
ments in Asia, Latin America and Africa.! An examination
of the development of local government in the island since the mid
nineteenth century and the various attempts made by the govern-
ment since 1928 to establish Provincial, Regional or District Coun-
cils in the 1sland and the failures of these attempts demonstrate
vividly, the desire of the then government to devolve authority to
local councils and the possibilities and the difficulties they had to
face in doing so. This factor itself indicates the complex situation
a unitary state would have to countenance in attempting to devolve
authority to the regions. Correspondingly, this dilemma could be
discussed taking the Sri Lankan cxperience as a case in point.

A historical perspective clearly emphasizes the fact that since
early 1920s various attempts have been made to introduce Regional
and Provincial Councils to the country with the intention of devolv-
ing power to rcgional centres. For example, during the period
between 1928 and 1948 four attempts were made to establish Pro-
vincial Councils in the country. The Select Committee on Local
Government appointed in 1926, the Donoughmore Commission
of 1927, the Executive Committee of Local Administration in
1940 and S. W. R. D. Bandaranaike in 1947 made several attempts
to achieve the aim of devolving power by establishing Provincial or

154



Regi i
Aol Comnet, o, it shoi e st it e o
1957 and i 19% 5atlons was in fact implemented. Moreover, in
TRE mermastive] two attempts were made by the SLFP and the
sitenmols vividleg to devolve authority to the regions. These
well 2 probe y demonstrate the fact that there are possibilities as
ity to Togion rlns and conflicts in a unitary state in devolving author-
b e, al centres. To support this argument we would first
T Salicngt ?ur attention to the concept of devolution of power.
e :atures in unitary and federal states with regard to
e worknb? fPov{et: would be discussed in Part II. In Part IIT,
fhe. able feasibilities in devolving power to regions and the
ivergent problems and conflicts a unitary state would be confronted
with, In taking a decision in devolving authority to regional centres
of the island would be analyzed.

II. Devolution of Power

The Concise Oxford Dictionary of Current English defines the
word “‘devolution”, as “deputing or delegation of work or power to
local or regional administration.2 Accordingly it would be said
tha} the power is delegated from the central authority to territorial
units of self-rule,> and this brings us to the argument that devolu-
tion of power implies that local government units would have the
necessary authority to function not as units of the central govern-
ment but as independent councils situated at the regional centres.
Thus in a theoretical or a legal perspective, devolution of power to
local authorities could be specified in the following manner. Firstly,
it is apparent that the government should demarcate the boundaries
of the local authorities of the country. Secondly, the local authori-
ties should be given the status of corporations and should be granted
the power to secure their resources to perform the functions.
Thirdly, the functions of the local authoritics should be specified in
detail and finally there should be very little or no control over the
focal councils by the central government.

This concept thus implies, as Sherwood* and Rondinelli® have

argued:
Local Gove
tional politi

ernments discharge obligations as part of a ra-
cal system and not as dependent elements of a
central hierarchy. The concept of devolution is non-hierar-
chical in the sense that it posits a r;umtger of governments
having:a coordinate system relationship with one another on

an independent, reciprocating basis®
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Discussing the different methods of devolving authority to re-
gional centres Ivo Duchacek points out four distinguishable cate-
gories.” Qut of these four systems, the first two describe the situa-
tions where agencies and officials are appointed by the centre
The first category has appointed officials to run territorial subdivis-
ions. They will have to look into local problems and to solve them
and report on the challenging ones back to the centre? The
second system, consists of officials appointed by the central authority.
The appointments are confirmed by elections.'® The third category
has a combination of centrally appointed officials in charge of local

government with locally elected councils. As Ivo Duchacek
points out:

although the centrally appointed official is responsible to the
centre, the locally elected bodies are responsible and account-
able to their local electorates.!!

This points out that in all these three systems the most central
feature is the official element in carrying out regional duties. Ac-
cordingly it could be argued that, although these methods are used
for delegating power to regional centres, these should more or less
be treated as methods of decentralizing the administration. This
argument could be demonstrated by taking the structural organi-
zation and the role of the District Minister in Development Coun-
cils in Sri Lanka. '

The Development Councils were introduced in 1981, under the
Development Councils Act No. 35 of 1980. However, the Presi-
dent appointed District Ministers for each district in the island on
the 5th October 1978, as a preliminary step for the establishment
of the Development Councils in the island. It should be said that
the District Minister is the key figure in the Development Council
system as his power includes the formulation of the District
Development Plan, maintaining and evaluating its implementa-
tion, identifying bottle-necks, advising on corrective action and
directly supervising interdepartmental activities within the district.”?
Moreover, the District Minister is involved with the Executive
Committee of the Development Council. Under the Development
Councils Act provision was made for an Executive Committee for

the Council. According to the Act:
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There shall be an Executive Committee of a Development
Council consisting of the District Minister, the Chairman of
the Development Council and not more than two other mem-
bers of the Council appointed by the District Minister in
consultation with the Chairman.!?

The Act further provides:

The District Minister shall be the head of the Executive Com-
mittee and shall in consultation with the Chairman and with
the concurrence of the President determine the nature of the
functions to be assigned to each member of the Executive
Commitiee,!4

Although structurally this was a good arrangement, a few promi-
nent features of the District Ministry system confirm the argument
that the District Minister is more or less a representative of the
government than a representative of the people of the district.
The District Ministers were appointed by the President.' More-
over, there is no necessity for the District Minister to work in the
same district in which he was elected as a Member of Parliament. !¢
For instance during the period 1981 to 1982 the District Minister
of the Anuradhapura Development Council was the Member of
Parliament of a constituency of the Kurunegala district.

However, the fourth category, excludes totally any form ot
central appointment in connection with provincial or local
autonomy.!? Instead it prescribes an electoral basis for all sub-
national and national levels of Government.!® Duchacek points
out Japan as an example which comes under this category. Ac-

cording to Duchacek:

Its contribution proclaims the principle that there shall
be territorial autonomy and that local officials must be
elected by direct popular vote, although be.fore World
War 1I they used to be appointed by Tokyo, like the pre-
fects in France. The constitution further stipulates
(Article 93) that local authorities have the right to manage
their property affairs and administration, and prescribes
(Article 93) that ‘local public entities.. establish
assemblies as their deliberative organs’.1?
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This provides that there are possibilities in devolving authority to
regional centres without the interference of the central government
over the regional administration. However, before we analyze
the possibilities in devolving power without any central government
involvement at the regional level, it is necessary to identify the
salient features of a unitary constitution and the differences bet-
ween unitary and federal countries. This is essential as a nation
would have to devolve the power to reglon within the limits laid
down by its constitution. 3

III. Unitary and Federal Constitutions; The Salient Features

The simplest method in defining and examining the “unitary”
constitution would be to compare this with a *‘federal” constitut-
ion. In constitutional law the term unitary is used in contradis-
tinction to the term federal which means an association of semi-
autonomous units with a distribution of sovereign powers between
the units and the centre.2? Discussing the nature of unitary and
federal constitutions, C. F. Strong was of the opinion that a uni-
tary state is a place where “the habitual exercise of supreme legisla-
tive authority is carried out by one central power”, while a federal
state is “a political formation intended to reconcile national unity
and power with the maintenance of state rights”.2! Accordingly, a
unitary system differs from a federal system in the way the division
of power is made. In a unitary system the central government
defines and by hypothesis may redefine, the powers of local govern-
ment. 2

A country under a unitary constitution is one unit without any
division and the regional administration is- carried out under the
central authority. For example, in a unitary state there is no
division of sovereign legislative power. In a federal state on the
other hand, the legislative authority is divided between a central
or federal power and also among small units such as the Cantons
in Switzerland. Accordingly the power of local government in a
federal state derives from a constitution that is not subject to change
by the central government. In other terms, the powers of state
government in a federal state are not under the legnslauve body of
the central government.2?
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Hence, the essence of a unitary state ig that it o B
undivided, which indicates that under a Unitary ¢ onsgve{elgﬂtzem
is no other law-making body other than the cegrar - O

- - . ral = ss‘
ing this factor, it has been stated: one. Discu

Various forms of state power can be delegated ;
visory control being retained by the centre, as jp (he case
of delegated legislation. A Town Council or 4 Cor-
poration of a Government Department may have dele-
gated legislative power, but this entitles it only to exact
subordinate legislation. This subordinate legislation must
have the express or implied assent of the centre if it is to
have a legally binding character. The delegate can never
legislate completely in its own right?*

th super-

This provides an example as to the limits of unitary state in de-
volving power to regional centres. It emphasizes the fact that
-although the Central Government could devolve authority to the
regions, the supervisory power over “reserved” subjects would
remain with the central government. This discussion implies
some of the characteristic features of a unitary state.2’ Firstly,
if the central government which functions under a unitary state
feels that it would be convenient for them to delegate power to
minor bodies such as a local authority, it is doing so not because the
constitution has authorized that act, but because as a government
it feels that it could carry out such an act in its own authority.?

Secondly, in a unitary state although there could be bodies which
are involved in subsidiary law-making, the central authority would
always have the discretion of abolishing them. That means in
simple terms that if there are such bodies in a unitary state they
would have to function essentially under the authority of the central
government. However, such a body or a council would not be
regarded as a subsidiary sovereign body as the ultimate authority
has at the centre.2? Thirdly, and finally, it is coherent that there
is no possibility for the central government to have a conflict with
a local authority in which the central government has no legal

power to cope with.2?> This brings us to the essential qualities of a
-Unitary state: . :
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1. the supremacy of the central parliament,
2. the absence of subsidiary sovereign bodies.

With regard to the supremacy of the central parliament, it could
be said that there are certain types of acts which the constitution
would not allow the central legislature to enact, except under special
conditions. If we compare and contrast this factor with a federal
state it is clearly evident that a federal constitution would point out
the means of changing the constitutions as well as give an indica-
tion as to the power of the federal authorities. Accordingly, in a
unitary state there would only be one constitution whereas in a
federal state there would be two, that is one constitution for the
federal government and the other for the state government. While
in & unitary state the constitution would be absolutely supreme,
the federal state would have different units with powers to carry out
various sorts of functions.

With regard to this second point, which deals with the absence of
subsidiary sovereign bodies, a few important points could be listed
out. Firstly, there is a distinction between subsidiary law-making
bodies and subsidiary sovereign bodies. The distinction between the
powers granted to a local authority in a unitary state and the author-
ity allocated to state authorities in a federal state such as in the case
of United States of America, demonstrates the differences between
these two categories. Discussing this factor, Strong points out:

This distinction is realized as soon as we think of the
state authority in a federation in relation to the federal
authority rather than in relation to the constitution. The
state authority has rights which the federal authority is
incapable of enhancing or diminishing. The only power
that can do that, is the constitution itself when it under-
goes, amendment in that direction, a process which can be
achieved only by consulting the desires of the various states
forming the federation®

Accordingly, a state authority of the United States of America,
has absolute power in certain directions and this is secured by its
constitution. The state authority cannot be deprived of these
powers until the constitution is changed and for this purposc.as

160



pointed out earlier the consultation of the state authorities would be
essential.  On the other hand, the Municipal Council or the Deve-
lopment Council of Colombo, has po . ers granted to it, not by the
constitution of Sri Lanka, but, by an act of our Parliament, namely
the Municipal Councils Ordinance or the Development Councils
Act, respectively. Hence, at any time, the Parliament could deprive
of any act or all of such powers granted to the councils by its own
act. Moreover, although the United States of America could
under no circumstances abolish one of its state authorities, the
Parliament of Sri Lanka could abolish the Colombo Municipal
Council or the Colombo Development Council without reference
to any superior force.

Correspondingly, in simple terms, in a federal state there are
state authorities beneath the central authority and the centre has
no power to interfere with these state governments other than in
the way laid down in the constitution. On the other hand in a
unitary state the central government would be the supreme author-
ity and it would have the power to create local government authori-
ties as well as to abolish them, according to the will of the central
government.

It is thus evident that the indispensable quality of a federal
state is the distribution of powers of government between the
federal authority and federalizing units. However, the types of
federal states vary from place to place and time to time. The
most interesting featurc however to note is that when it comes to
devolving power there will be no restrictions under a federal
constitution and also that it is not impossible to devolve authority
to regions under a unitary constitution. Especially, if the devolution
of power is carried out mainly as a solution to & prevailing cthnic
rift in a country which seeks unity, federalism would not be the
.desired answer. B. C. Smith has pointed out, three important
1factors in this respect.30

Firstly, under a federal constitution, there arec powers which are
ireserved for the Central Government and they are so entrusted
tthat only very little arc left exclusively to the republics.! “Indiy
iis another federation” says Smith, “in which such extensive powers
aarg confined on the Dational government that little of importance
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is left to the constituent parts32 Secondly, according to the way
in which federations have evolved it has made the formal definit-
ions in terms of division of power, relatively useless.?3 Thirdly,
according to Smith, “it is possible for a unitary state to devolve
substantial power to provincial governments so that a quas:-
federal arrangement exists.”34

This brings us to the preliminary stages of our conclusion that
it is feasible to devolve power to regional centres under a unitary
constitution.

IV. Devolution of Power in a Unitary State: the Possibilities

Devolving power to regional centres in a unitary state is feasible,
if certain conditions are fulfilled. The principal requirement in this
respect is that the regional councils should be created and could be
abolished at the will of the central government. As discussed
earlier in a unitary state the sovereignty is undivided and there is
no other law-making body other than the central one, Accordingly,
a unitary state could provide for a combination of territorial auto-
nomy with central supervision,?® and these regional units with
such significant territorial autonomy may be viewed constitutionally

-as impermanent and destructible by a decision of the central
government.36

The People’s Republic of China could be pointed out as one
such example, where a unitary state has devolved power to regional
centres under central supervision. The constitution of the Chinese
Republic, stresses the unitary nature of the country which provides
diffcrent levels of broad regional-ethnic autonomy. According to
Article 3 of the Chinese Constitution:

The People’s Republic of China is a unitary multinational
state.. Regional Autonomy applies in- areas where a
minority nationality live in a compact community. All
the national autonomous areas are inseparable parts of
the People’s Republic of China.

The country is divided into provinces, autonomous regions, and

cities directly under the central authority. Provinces and autonomous
regions are divided into autonomous sub regions, counties, auto-
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nomous counties and cities. Counties and autonomgyg counties
ar¢ divided into districts, nationality districts, and towns while
autonomous sub regions are divided into counties, ayionomous
counties and cities.¥? :

In all these units, people’s congresses and people’s councils,
which are the legislative assemblies and executive organs respect-
ively, represent local authorities. The Chinese Constitution has
made provision that the organs of self government exercise auto-
nomy within the limits prescribed by the constitution.’® This
includes the administration of finances in the region and organizing

the public security forces etc. However, it is interesting to note

Article 72 of the Chinese Constitution which pronounces:

The higher organs of the state should fully safeguard the
exercise of autonomy by organs of self-government of auto-
nomous regions.... and autonomous counties. ...

Discussing the Chinese experience Duchacek is of the opinion
that the constitutional provisions are quite elaborate and detailed.
In bis words: '

The constitutional provisions for territorial autonomy
in unitary China arc as may be seen, quite elaborate and
detailed, The Nationalities Committee somewhat re-
minds us of the Scottish Committee in England, and a
foreign observer could also reach the conclusion that the
Chinese constitution contains very significant federal
features. Of course, this would be denied by official
Chinese spokesmen. The Chairman of the Nationalities
Committee, emphasized that Chjna' was ‘not_ a federation
of republics but a unitary' r::f:ubhc in which all ethnic
groups have equal standing

Another prominent feature with regard to the possibilities in
y to regional centres in a unitary state js he
certain fundamental and structural changes with.

: : he introduction of the Ep li
-c]ative authority. T : 8lish Local
Omv::y leglts Act in 1972 could be pointed out as a fige example
Gl:?ich nET:;trates this possibility: Arcoriing 1o Bie i
W,

devolving authorit
ability to carry out

‘- Smith;
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The Local Government Act of 1972 completely altered
the system of local government in England, Scotland
and Wales. This fundamental and far-reaching change
required no special legislative procedure. A simple majo-
rity in parliament, as with all other legislation, was all
that was required to effect.this constitutional change?

The introduction of the Development Councils in 19814 in
Sri Lanka could be put forward as a more recent example which
llustrates this possibility in changing certain fundamental and
structural changes within the constitutional framework, without
any legislative procedure. Prior to 1980, the system of local
government in Sri Lanka consisted of four councils, namely, the
Municipal, Urban, Town and Village Councils which functioned
under the direct supervisory authority of the Ministry of Local
Government. Moreover, this system comprised of a single tier
scheme which has no inter-relationship within the Councils. In
1980, with the enactment of the Development Councils Act and the
subsequent amendments made to it in 1981,% a three-tier structure
was introduced to the Sri Lankan local government system. For this
fundamental structural change no special procedures were required.

One may agree, at this point that the recently introduced Pro-
vincial Councils could be taken as an outstanding example as to the
possibility in introducing fundamental structural changes to a
unitary constitution. However, a detailed examination of the
provisions contained in the thirteenth amendment to the Consti-
tution reveal that certain arrangements made under thc amend-
ment to create Provincial Councils are structurally in conflict with
the provisions under our Constitution. Justice R. S. Wanasundera,
in his minority dissenting judgment re the Thirteenth Amendment
to the Constitution and the Provincial Act, rightly was of the
opinion that:

It would be seen from the foregoing that the Thirteenth
Amendment seeks to create an arrangement which is
structurally in conflict with the structure of the Constitut-
ion and with its provision both express and implied. Fur-
ther the provisions of the Thirtecnth Amendment also
contravene both the express and .implied provisions of the
Constitution4’
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It should be noted that, in a unitary state, if there is a conflict
with the provisions of the Constitution and the relevant Bill for the
suggested structural change, then it is necessary at least to obtain
the approval of the people at a referendum. Accordingly, a funda-
mental change would not be feasible in a unitary state if the people
do not approve the proposed change at a referendum which indi-
cates that there would be problems and conflicts in devolving power
to regional centres.

V. Regional Devolution of Power: Problems and Conflicts

A closer examination of the possibilities in devolving power to
regional centres clearly reveals the fact that a unitary state would
have to face numerous types of problems and conflicts in this res-
pect. The attempts made by the government in Sri Lanka, since
the 1920’s and the various difficulties the government had to en-
counter in these attempts could be pointed out as a fine example to
demonstrate the different types of problems and conflicts a unitary
state would have to face in devolving authority. An analysis of
these problems and conflicts reveal that generally these could be
categorised into two major groups, viz:

" .i. political and social problems,
ii. constitutional conflicts.

i. Political and Social Problems ’
According to the Sri Lankan experience, the most significant
feature seen in the attempts to devolve power to the regions was
that the introduction of Regional or Provincial Councils was
mostly based on political agrecments between the Sinhalese and

Tamil political parties. "
. fe _<tanding traditions, is a multi-racial and
Sq I.aplfa, wnhtit(t;sn lonlgt s;la; bcgen inhabited by the Sinhalose,
mullg-rcllglous naM alz; o iid Burghers for number of centuries
Tamils, Moors, tu )]lEB C. According to the ancient chronological
since the S’.'x!h ce'rcll t;?z;t Prince Vijay3 artivec in'sixth century B.C.
evidence, it Is S8IC 1Y ning of the Sinhalese community in the
and that this was the oups resldlﬂ%’ in_the island, the Tamils
islang 46 Of minority ging 1,871,531,47 2 percentage of 12,6 4
are the majonty, num.ber of 14,850,001' 9
out of a total population s



Out of the total population of Tamils only 792,246 lived in Jaffna
in 1981%, the capital of the Northern peninsula of the country.
The others live in the areas of Mannar, Vavuniya and Mullaitivu
of the Northern Province, the Eastern Province, Colombo, and even
in other parts of the island among the Sinhalese people. In parti-
cular the Indian Tamils reside in the hill country at the centre of the
island, where most of them work in tea estates.

With the passage of time the rift between the Sinhala majority
and the Tamil minority was increasing rapidly. Discussing the
ethnic conflict in Sri Lanka, C. R. de Silva said:

....These two communities have had distinet languages
and cultures for a long period. The impact of colonial
rule, however, had significant effects on both groups.
Threatened by Westernisation both groups began to em-
phasise the distinctiveness of their own cultural heritage,
inevitably emphasising thereby the elements that separa-
ted one from the other. Rivalry for lucrative positions
in state service and the professions as well as the work-
ings of an adversarial political system as it developed

in the last years of British colonial rule heightened tens-
ions between the two groups.S!

The Sinhalese population of just over eleven million is the only
such community in Asia. The language spoken by the Sinhalese
community is limited to Sri Lanka and is different from the Tamil
language spoken by the Tamils. In India itself there are over
fifty million inhabitants who speak the Tamil language and who
have connections with the Tamils in Sri Lanka.

An analysis of the problems the government had to face since the
mid 1950s, reveal the social and political complexities a govern-
ment would have to countenance in devolving authority to regions.
According to the Sri Lankan experience it is interesting to note fl!at
the ethnic diversity of the country began to dominate the pohtu:.s
in the island while the political compromises put forward for ethnic
reconciliations were met with storms of protest.
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. Although 2 Case wag set oyt for 5 federal structure of government
- tt}e mud 192.0.5 by S. W. R. D. Bandaranaike, 00 support was
reccived for this proposal from the Tamil minority in the island.s?
However, by 1956 autonomy for the Northern and Eastern Provinces
unde'r a federal constitution wag one of the major demands of the
Tamils. In addition to this, their demands included, parity of
status for the Sinhalese and Tami] languages and a satisfactory
settlement for the Indian Tamil plantation workers of the island.3
In secking a settlement to the growing ethnic conflict S. W. R. D.
Bandaranaike entered into a compromise agreement with S. J. V.
Chelvanayagam, the leader of the Federal Party in 1957. Dis-
cussing this event, A. J. Wilson pointed out: .

Under the pact, the Prime Minister agreed to have Tamil
declared an additional official language, without prejudice
to Sinhalese in Ceylon living in Tamil majority Northern
and Eastern Provinces and to a scheme of devolving
administrative power to Regional Councils. The latter
was a concession to the Federal Party’s demand for federal-
ism.5¢

The Regional Councils were to have powers over education,
agriculture and land settement. Also it was agreed to restrict
settlement of Sinhalese colonists in irrigation schemes in the
Northern and Eastern Provinces to enable the Tamils to maintain
the majority position inthose areas.’® However, it is interesting to
note the outcome of these proposals. As soon as the terms of
these negotiations were made public, there were storms of pro-
testss and sections of Sinhalese including the influential Buddhist
monks, declared the agreement to be 2 betrayal of Sinhalese inter-
ests.5? Discussing the aftermath of the compromise, K. M. de

Silva points out:

Confronted with mounting opposit}on to this compro.
mise, the Prime Minister played for time, buli the pressures
against it Werc too strong for him 1 resist. Led by a group
of Bhikkus Who performed satyagraha on the lawn of
his private residence in Colon.lb.o, the cxtt;;zm;itsﬁl;ll his own
Party compelled the Prime Ministet to abrogate the pact,ss
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It could be said that, compromises to settle the ethnic conflicts
and race riots generated over such tensions became a common
feature in Sri Lankan political and social context. K. M. de Silva

points out very lucidly, the simple reason for such reactions by the
Sinhala majority:

The Sinhalese viewed the Tamils’ demand for a federal
Constitution as nothing less than the thin end of the wedge
of a separatist movement. The fact is that the Sinhalese,
although an overwhelming majority of the population of
the island, nevertheless have a minority complex vis-a-vis
the Tamils. They feel encircled by the more than 50
million Tamil-speaking people who inhabit the present
day Tamil Nadu and Sri Lanka. Within Sri Lanka the
Sinhalese outnumber the Tamils by more than three to
one; but they in turn are outnumbered by nearly six to
one by the Tamil-speaking people of South Asia.>?

Tt is thus coherent that in a unitary state like in Sr1 Lanka, the
social background would be an important factor that could bring
out problems in devolving power to regional centres. However,
more important would be the constitutional conflicts in this res-
pect, to which we now turn.

ii. Constitutional Conflicts

As pointed out earlier, in a unitary state, if the government
decides to devolve power to the regional centres, the necessary
amendments would have to be carried out within the framework
of the unitary nature of the constitution. Accordingly, constitut-
ional amendment would be permissible for a readjustment or rg-
arrangement of powers within the framework of a unitary constl-
ution.®® However, through a constitutional amendment, a gov-
ernment of a unitary state cannot alter the principles which lie at
the foundation of its institutional pattern.$! For instance, ac-
cording to the Sri Lankan Constitution, sovereignty of the coun.try
is in the people and is inalienable.62 Thus, as pointed out earll_er.
the legislature of the whole country is the supreme law-making
body in the island and this emphasises the fact that the cent.ral
Parliament is supreme and that there are no subsidiary sovereign
bodies.
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Accordingly, if the devolution of power to regions in a unitary
state is not carried out within the framework of the Constitution
there would be constitutional conflicts. For instance, in Sri Lanka,
the Parliament has the supreme legislative authority and if the
Government decides to create Regional Councils which would have
powers to carry out various functions under the supervision of the
central authority, this introduction would create no constitutional
conflicts. However, on the other hand, if the Government decides
to create subsidiary sovereign bodies with supreme legislative author-
ity, constitutional conflicts could arise as this would not fit into the
framework of our Constitution, which is unitary in its nature.

In a precceding paragraph, it was pointed out that ccrtain pro-
visions in the 13th Amendment to the Constitution are in conflict
with the provisions under our Constitution. Accordingly, it is
appropriate at this juncture to examine such conflicts to assess the
extent of erosion, if any, of the unitary character of the country.

The Thirteenth Amendment to the Constitution provides for the
establishment of a Provincial Council for each province.® The
general structure of the Provincial Councils could be summarised
as follows: The membership of the Provincial Council is deter-
mined under the Provincial Council Act, having regard to the area
and population of the province.$* A Governor will be appointed
by the President for each province and shall hold office dur@ng the
pleasurc of the President.® Moreover, the Governor 15 €m-
powered to dissolve the Provincial Council.8 A Board of Minis-
ters consisting of the Chief Minister and not more than four other
Ministers. will assist the Governor®? of a Province in the exercise

of his functions.

The Provincial Councils are empowered to enact statutes. Ac-

cording to Article 154G (1) :

Every Provincial Council may, subject to the provisions
of the Constitution, make statutes applicable to the Pro
vince for which it is established, with respect to any mat-
ter set out in List I of the Ninth Schedule,
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A Provincial Council has no power to make statutes on any
matter set out in List IT, known as the Reserved List.%® Parliament
has the power to enact laws with respect to any matter under
List ITI, known as the Concurrent list after such consultation with
all Provincial Councils.®®

As discussed earlier, in a unitary state although the power could
be devolved to the regional centres, there cannot be any subsidiary
sovereign bodies with law-making powers. Accordingly, if the
power is devolved to the regional centres, under a unitary consti-
tution and the regional councils are empowered to enact primary
legislation, the establishment of such councils, has contravened the
unitary nature of the constitution. On the other hand a regional
council established in a unitary state for the purpose of devolving
power with subordinate legislative authority would be within the
framework of a unitary constitution.

If it is so, could we regard the statutes made by Provincial Coun-
cils, as subordinate legislation which fits into the framework of our
Constitution which is unitary in its nature? This question is
answered in the negative and a few points would be put forward to
support this argument,

Firstly, mention should be made about the two provisions under
Article 154G 2 and 3. The first provision™ states that a Bill for
the amendment or repeal of the 13th Amendment or the Ninth
Schedule cannot become law unless it is referred by the President
before it is placed on the order paper of the Parliament to every
Provincial Council and that all the Provincial Councils agree to
the amendment or the repeal. Article 154G 3 pronounces that no
Bill in respect of any matter under the Provincial Council List will
become law, unless it has been referred by the President and that it is
placed in the order paper of the Parliament. If any Provincial
Council disagrees, it will have to be passed by a two-thirds majority
and approved by the people at a referendum. This emphasises
quite clearly that, with regard to the enactment of statutes, the
Provincial Councils are on par with the Parliment and that the
Provincial Councils come within the category of subsidiary Sovere-
ign bodies. This demonstrates the division of legislative power.
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Secondl "
confiiit biw‘:;lrclc 154G (8) clearly points out that, when thcr.c isa
law with regalclj statutes of a Provincial Council and an €xisting
ExistiE I shr] to a ‘matter on the Provincial Cqunml' ll:f.t, the
Decnlations all remain suspended and be inoperative within that
' Ong only as that statute is in force.

':I‘he r"s‘ﬂf of these provisions, as Justice R. S. Wanasundera
p_omted Outin his dissenting judgment is an abdication or an aliena-
tion of _the country’s legislative power.™ Moreover, as pointed
out carlier, this leads to a further argument that the provisions of
lhc- 13th Amendment is contravening Article 2 of the 1978 Consti-
tution. Article 2 precisely pronounces that Sri Lanka is a unitary
state and in the present circumstances one could argue that the
Provincial Councils, which are empowered to make statutes which
are on par with laws made by the Parliament and to enact statutes
that can suspend and render inoperative laws made by Parliament??,
have made the country federal in its nature. This illustrates the
fact that the devolution of power has not been carried out within
the framework of the Constitution as the creation of Provincial
Councils with above mentioned powers has clearly contravened
Article 2 of the Constitution.

VI. Concluding Remarks

This analysis demonstrates the fact that there are possibilities as
well as problems and conflicts in devolving authority to regional
centres in a unitary state. However, as discussed, amendments
could be made within the framework of the Constitution to make
provision to empower the regional centres to carry 0511 the central
- government’s functions under its supervision. Smith’s analysis
on the basis of the relationship between England and Northern

Ireland, strengthens this argument:

n js made for one part of the

country, as was the cast with devolution to Northern
? 3
Ireland, there is never any doubt 35 to the unitary nature

joyed more
o Apern Tl enjoyed
he arrangements. N ales, but its constitutional

t w - '
::1&2°T£§sth?n I?ngzinga 53: of devolution _snr:;:cK;?ohé:cal
authority h:dcagc);n delegated o lhehilcflil l;:t in !I[;eglr;::l
Pﬂli&mEnt to a legislaﬁve ﬁsembl}r W, 5

Even when special provisio



The Government of Ireland Act, 1920, was the province’s
‘Constitution’ and it clearly stated that the supreme author-
ity of the Parliament of the United Kingdom shall remain
unaffected and undiminished over all persons, matters and
things in TIreland and every part thereof. The United
Kingdom Parliament could pass laws on any subject in the
province. The two Governments were not co-ordinate.
The UK Parliament could change the powers devolved to
Stormont and could disallow its laws. The Government
at Stormont was a dependent Government.”

Moreover, as things stood in England, this province was repre-
sented in Westminster. The members were used to sit in the
lower house.™ The devolution was thus carried out by reserving
certain powers at the centre.  For instance, subjects such as defence,
foreign relations, external trade, communication and taxation were
handled only by the central government. For social services and
agriculture, Northern Ireland received transferred revenue from the
central government.”

This clarifies the argument that the power could be devolved to
regions in a unitary state within its constitutional framework.
The constitution could be faced with various changes, without
losing its unitary character and these changes cannot be classified
as unconstitutional amerdments.

However, it should be pointed out that, when there are constit-
utional conflicts in devolving authority to regions, certain con-
flicts could bs sorted out through a referendum. A referendum
would not only ‘correct the faults of legislature which may act
corruptly or in defiance of their mandate’?s, but also will ‘secure
that no law which is opposed to popular feeling shall be passed.”

However, a conslitution of a country is something fundamental
and although there are possibilities as well as probleins and conflicts
when making amendments, it should only be changed after great
deliberation. If the constitution becomes a mass of laws inserted
by popular drafting and voting there is no doubt that it will become
a document with unworkable provisions. Perhaps, it would be
better for a unitary state to obtain a fresh mandate to amend the
constitution so that the power could be devolved to the regions of

the country.
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|0 ENJOYMENT OF FUNDAMENTAL

RIGHTS — LIMITATIONS,
PROBLEMS AND EXPERIENCES IN
SRI LANKA SINCE 1978

Zibly Aziz

. The Constitution and Fundamental Rights.

Before an examination of the limitations, problems and experiences
relating to the enjoyment of fundamental rights in Sri Lanka is
made, it would be necessary to ascertain briefly the content of these
rights as found in our Constitution, Chapter III of the Constitut-
ion deals with fundamental rights. Shortly stated, these rights
are as follows :

01.
02.

03.

04.

05.
06.
07.
08.

09.
10.

11.
12.
13.

176.

Freedom of thought, conscience and religion; (Article 10)

Freedom from torture, cruel, inhuman and degrading
treatment or punishment; (Article)

Equality before the law and equal protection of the law,
(principle of non-discrimination); (Article 12)

Freedom from arbitrary arrest, detention and punishment
and prohibition of retroactive penal legislation; (Article 13)

The freedom of speech and expression; (Article 14)(1)(a)

The freedom of peaceful assembly; (Article 14) (1)(b)

Freedom of association; (Article 14) (1) (c)

The freedom to form and join a trade union; (Article
14(1)(d)

Freedom to practise one’s religion; (Article 14) (1)(¢)

The fl;_cedom to one’s culture and language; (Article 14
(1)

The freedom of occupation; (Article 14) (1)(g) -

The freedom of movement; (Article 14) (1)(h)

Freedom to return to Sri Lanka; (Article 14) (1)(i)



The Constitution, naturally, does not attempt to describe the
full scope and ambit of these fundamental freedoms. This task
quite correctly is left to the courts and we shall sce below (to some
extent) how the courts have set about it. ,The Constitution never-
theless proceeds to place certain express limitations which in some
respects reflect the limitations which have ordinarily being placed
by courts in other jurisdictions who have had to rule on matters
relating to fundamental rights. Many of these restrictions are
contained in Article 15 of the Constitution. Article 15(7) sets out
the basic rule that the exercise and operation of the fundamental
rights recognized by Article 12, 13(1), 13(2) and 14 shall be subject
to such restrictions as may be prescribed by law in the interests of
national security, public order and the protection of public health
or morality, or for the purpose of securing due recognition and
respect for the rights and freedom of others, or of meeting the just
requirements of the general welfare of a democratic society.

At this stage it is important to note that two vital freedoms—
namely freedom of thought, conscience and religion and freedom
from torture or cruel, inhuman and degrading treatment or punish-
ment—is not subjected to any limitation under the Constitution.
Furthermore these two fundamental freedoms are “entrenched”
in the Constitution and thus any amendment or legislation in-
consistent with these freedoms as enshrined in these articles require
a referendum (Article 83).

Article 15(1) contains certain other limitations which are made in
respect of individual fundamental rights. Thus the freedom of
speech is subjected to such restriction as may be prescribed by law
in the interests of racial and religious harmony or in relation to
parliamentary privilege, contempt of court, defamation or incite-
ment to an offence. Similarly the freedom of assembly is subjected
to an offence. Similarly the freedom of assembly is subjected to
such restrictions as are in the interests of racial and religious har-
mony. Freedom of association is subjected to the interests of
racial and religious harmony or national economy; and the freedom
of occupation is subjected to the ir}tcrests of national economy and
the requirements which may be imposed regarding qualifications
or licences to practise certain trades, etc.
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Article 15(8) states an obvious limitation in that fundamental
rights of the members of the armed forces are subjected to such
restrictions as may be prescribed in the interests of the proper dis-
charge of their duties and the maintenance of discipline among them.

The above then are the limitations which are expressly placed by
the Constitution on fundamental rights. The Constitution also
proceeds to make express provisions relating to the manner of en-
forcement of fundamental rights, which it has been argued, has the
effect of placing certain restrictions of a substantial nature on the
enforcement of these rights, Article 17 of the Constitution pro-
vides that every person shall be entitled to apply to the Supreme
Court as provided by Article 126, 1n respect of an infringement or
imminent infringement by executive or administrative action of a
fundamental right to which such person is entitled under the pro-
visions of Chapter III. Straight away one may note the reference
to executive or administrative aclion, a term which has not been
interpreted in a Constitution. Article 126 also continues on the
same lines when it refers to the “sole and exclusive™ jurisdiction
which the Supreme Court possesses to hear and determine any
question relating to the infringement or imminent infringement of a
fundamental right. This Article whilst reaffirming that the infringe-
ment should be by executive or administrative action brings into
focus another question, namely, whether the “sole and exclusive”
jurisdiction of the Supreme Court precludes other courts from deal-
ing with questions affecting fundamental rights. Article 126
proceeds to impose the requirement that the person aggrieved should
apply to the Supreme Court within one month of the infringement
or imminent infringement of his fundamental rights.

Some of these matters will be discussed below. It should how-
ever be especially noted at this stage that Article 126 which places
all these limitations proceeds to confer on the Supreme Court the
widest possible power to make orders relating to fundamental rights
when it states that the Supreme Court “shall have power to grant
such relief or make such directions as it may deem just and equit-
able in the circumstances”. Though this provision has not been
subject to scrutiny by the Court one cannot help but state that the
attitude of the Court appears to be that it will not hesitate to use
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this power to make any order which it thinks wi]] pe adequate t0
rectify or compensate a breach of a fundamenty) right. This
may even include giving orders affecting adminisirayjye changes
which may even override orders which are made by g, bodies a8
the Public Service Commission, apart from making awards of com-
pensatory or punitive damages.

I shall now consider (though in a very limited manner):

(@ whether any limitations have been placed on the exercise of
such rights by the Court, in the process of interpreting Article
15 or otherwise; { '

(b) whether the limitations which have been placed by the pro-
visions in the Constitution which relates to the enforcement
of fundamental rights (procedural limitations),

(¢) certain other problems which have been encountered in the -
enforcement of fundamental rights.

(A) Courts and Limitations
(@) Freedom from Torture etc. (Article 11)

Our courts have on a few occasions dealt with cases of alleged
torture but there has been no finding of torture in any of the decis-
ions of the court relating to torture.

It is appropriate at this stage to refer to the dissenting view of
Justice Sharvananda J (as he was then) in Velmurugu v the At-
torney-General (S. C. Application No. 74/81—at page 180 FRD (1))
where he refers to the difficulties faced by litigants who allege that
public officers had inflicted or instigated acts of torture. In the
course of his judgement he cited the European Commission of
Human Rights which said:

There are certain inherent diﬂ"lculues_m_the proof _t)l‘ allegations
of torture or ill-treatment. First, 2 Vl;llm Or a witness able to
corroborate his story might hesitate 10 eicnbc or reveal all that
has happened to him for fear of BSPUIE S WPON himself or his
family. Secondly, acts of ':orturi UC;B bef:aarupent by agents of

he Police or Armed Semcesd werhaps withmd put as far as
possible Without witnesses and.P Ut the knowledge

of higher authority.
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Thirdly, where allegations of torture or ill-treatment are
made, the authorities whether the Police or Armed Services or
the Ministries concerned, must inevitably feel that they have
a collective reputation to defend, a feeling which would be all
the stronger in those authorities that had no knowledge of the
activities of the agents against whom the allegations are
made. In consequence there may be reluctance of higher
authority to admit or allow ingniries to be made into facts
which might show that the alle gations are true. Lastly, traces
of torture or ill-treatment may with lapse of time become
unrecognizable, eéven by medical experts, particularly where
the form of torture itself leaves...... few external marks.
(Vide Journal of Universal Human Rights. Vol. 1 No. 4
Oct.—Dec. 1979 at page 42).

Justice Sharvananda said that it is useful to bear the above com-
ment in mind in investigating allegations of torture by the Police
or Army.

(b) Equality before the Law and Equal Protection of the Law
(Article 12(1).

The first case filed in the Supreme Court relating to fundamental
rights, Palihawadana vs. Attorney-General (“The Job Bank case”)
(LF.R.D.—Page 1) discussed the scope of this fundamental right.
Though the Court dismissed the application (on what some
regard as technical grounds) there was nevertheless a discussion
of this fundamental right. Sharvananda J (as he was then), made
the following comment which brings out the rule of *classification”
which is implied in this right. At page 6, he states as follows:

Though Article 12 prescribes equality before the law—
and equal protection of the law, it has to be recognised
that equality in any literal or abstract sense is not attainable.
Its strict enforcement will, in fact, bringabout the very situa-
tion it seeks to avoid. The fundamental fact is all men are
not alike. Some by the mere accident of birth, inherit riches;
others are born to poverty. Some acquire skills and quali-
fications while others are untrained. There are differences
in social standing and economic status. It is, therefore,
impossible to apply rules of abstract equality to conditions

180



which predicate inequality from the start. Yet the words
have meaning. What is postulated is equality of treatment
to all persons in utter disregard of every conceivable cir-
cumstance of the difference, such as age, sex, education and
so on and so forth as may be found amongst people in gene-
ral. Indeed, the object of the Article is to ensure that invi-
dious distinction or arbitrary discrimination shall not be
made by the State between citizen A and citizen B who answer
the same description. The differences which may be obtained
between them are of no relevance for the purpose of applying
a particular law or operating an administrative scheme. Yet
reasonable classification is permissible and a certain measure
of inequality permitted. The State is permitted to make
unequal laws or take unequal administrative action if it is
dealing with individuals or groups whose circumstances and
situations are different.

What is prohibited is class legislation; but reasonable classifi-
cation is not forbidden. The principle underlying the guarantee
in Article 12 is not that the same rules of law should be applicable
to all persons within the Democratic Socialist Republic of Sri
Lanka, or that the same remedies should be made available to
them irrespective of differences of circumstances. It only mcans
that all persons similarly circumstanced shall be treated alike both
in respect of privileges conferred and liabilities imposed. Equal
laws would have to be applied to all in the same situation and
there should be no discrimination between one person and another
if, as regards the subject matter of the legislation or administration,
their position is substantially the same. As there is no infringe-
ment of the equal protection rule, if the law deals alike with all
members of a certain class, the State had the undoubted right of
classifying persons and placing those who are substantially similar
under the same rule of law, while applying different rules to
persons differently situated. The classification must not be arbi-
trary but should be based on some real and substantial distinction
bearing a just and reasonable relation to the object sought to be

attained.
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It must appear that not only that a classification has been
made, but also that it is one based upon some reasonable
ground—some difference which bears a just and proper
relation to the attempted classification (Gulf Colorado, etc.
Co. vs. Ellis (1987) 165 U.S. 150).

In Roberts vs Ratnayake (1986 2 Sr. L. R. 36) which was an
application brought by a foreigner against the Mayor of Kandy
relating to a tenancy with the Municipal Council, Kandy, the Court
pointed out that for Article 12 to be invoked the petitioner must
show that she has been treated differently from other persons
similarly circumstanced without any rational basis and that such
differential treatment was unjustifiable. In this case the Court
adopting the law laid down in a series of Indian cases held that
Article 12 cannot be availed of where an act is done by virtue of or
under the terms of a contract, in which event the rights and obliga-
tions of the parties fell to be determined by the ordinary law of
contract. Article 12 could have been invoked, on the other hand
if the discrimination had occurred at the *‘threshold” stage of
granting or entering into the contract.

In Dissanayake vs Sri Jayawardenapura University (1986 2 Sri
L. R. 254), the Court stated that Article 14 (1)(a) does not give a
carte blanc to University students to violate the rights of the Vice-
Chancellor by publishing baseless allegations respecting his adminis-
tration or by defaming him. The University was entitled to take
disciplinary action against a student who has done this.

(c) Freedom from Arbitrary Arrest etc. (Article 13)

This Article deals with rights given to accused: persons. The
Supreme Court has in several cases dealt with the rights of accused
persons relating to arrest and detention. One of the more important
cases is Kumaranatunge vs Samarasinghe (LL. F. R. D. 347)
which was concerned with a detention order regulation made in
terms of the Public Security Ordinance which provided for such
detention to prevent 2 person acling in a manner prejudicial to
pational security or public order. The Court stated that preven-
tive detention cannot be regarded as punishment and can be used
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to restrict the fundamental rights guaranteed by Article 13(1)
and (2). It should be noted at this stage that the Sri Lapia
Constitution does not have a clause similar to the ‘“‘due process”
clause as found in the Constitution of  the United States of
America. Article 13 of the Sri Lanka Constitution only pre-
vents the executive from taking actionin a manner inconsistent
with “procedure established by law”. Thusif thereisa pro-
cedure established by law and if the respondent has acted in accor-
dance with such procedure, there could be no violation of any
fundamental right. The Constitution appears to protect only
action relating to criminal procedure, such as arbitrary arrest etc.,
and the Court in Sri Lanka does not have the power to strike
down a procedure on grounds such as those adopted by Courts
in the United States acting under the “due process’ clause.

In Mariadas Raj vs The Attorney-General (LL. F.R.D. 397)
the Supreme Court discussed the right of an accused person to
be informed of the reason for his arrest. The Court stated that
the purpose of this rule is to afford the earliest opportunity to
an arrested person to remove any mistake, misapprehension
or misunderstanding in the mind of the arresting official and
disabuse his mind of the suspicion which actuated the arrest. The
Court was not willing to treat this human right as a mere irregu-
larity which could be disregarded without any serious consequ-
ences. Citing Viscount Simon in Leachinsky (1947) (A.C. 573),

where he said that:

The matter is one of s.ubs;:f:ﬂ’:;l:::r;u;ns on the
tary proposition that if L PErson s, prima

5 , dom and is only reqy; i
facie, entitled to his fre® o if he knows ?n 'red to submit

5 .« free ;
to restraints on his f'fc 4 that this restraing shu Stance the

elemen-

oy x €
reason why it is claim Quld pe i
posed-
nat there ¥ 5T “tion gy
The Court concluded t 'Y awarded
damages,
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(d) Freedom of Speech

The Court in Malalgoda vs Attorney-General (IT F.R.D.— page
283) stated that this right, however important it be, was subject to
such restrictions as laid down in the Constitution. Upon a com-
parison of the constitutional provisions in India and Sri Lanka,
Soza J. stated that the limitations to the right of freedom of
speech in Sri Lanka are prescribed in more absolute terms than
in India. He stated that in Sri Lanka the operation and exercise
of the right to freedom of speech are made subject to restrictions
of law not qualified by any test of reasonableness. Neither the
validity nor the reasonableness of the law imposing restrictions
is open to question, unlike in America or India. This according
to Soza J. is not to say of course, that the Court should not be
reasonable in applying the law imposing restrictions. The Court
in this case was not willing to accept the rule that no *‘prior
restraints” can be imposed upon publications. Unlike the first
Amendment to the Constitution of the United States, which
enacted an absolute provision leaving it to the Courts to evolve -
restrictions to this right, in India and Sri Lanka the restrictions
were spelt out and the Court had only to apply them. The Court
in Malalgoda’s case was inclined to accept the view expressed in
the dissent by Jackson J. of the United States Supreme Court in

Terminiello vs Chicago (1949-337 U.S. 1) where he pointed
out that:

This Court has gone far toward accepting the doctrine
that civil liberty means the removal of all restraints from
these crowds and that all local attempts to maintain order
are impairments of the liberty of the citizen. The choice
is not between order and liberty. It is between liberty with
order and anarchy without either. There is danger that,
if the Court does not temper its doctrinnaire logic with a
little practical wisdom, it will convert the constitutional
Bill of Rights into a suicide pact.

In Siriwardene vs Liyanage (II F.R.D. 310) the Petitioner who
was the editor of a political journal, in his action against
the Competent Authority appointed under Regulation 14 of
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the Emergency Regulations alleged that the order of the authority
in closing his press was unlawful and made mala fide and in
abuse of his powers. The Court while accepting the fact that
restrictions can be imposed on the freedom on grounds of public
order, nevertheless held that it was entitled to decide the question
as to whether the Competent Authority was reasonable in the
opinion he formed. '

Dealing with the freedom of speech, Wimalaratne J. said:

It is self evident that in a democratic society an essential ingre-
dient in the composition that makes or should make for an
equitable system is that of public opinion. Criticism plays a .
vital and necessary role in safeguarding both the system as well
as the Rule of Law from being subverted. Indeed, in a true
democracy the right of even the humblest citizen to publicly
point out any type of misconduct or misrule or corruption goes
to the core of what is accepted as a democratic society. This is
the corner stone of freedom. In a word, the principle that the
elected representatives in a democracy are not immune from any
form of comment or criticism for improper, illegal or question-
able conduct that harms the state or society of the individual,
is fundamental. No one is above the law; it is the Rule of Law
that is supreme.

At the other end of the scale is the need to maintain and uphold
the sanctity and force of the same law which, while permitting
the right to publish, criticise and commend, also must ensure
that such publications or criticisms do not exceed the limits of
fairness, and above all, become a vehicle (worse than what it may
seek to condemn) that seeks to upset the very Rule of Law under
which it has the full freedom to inform the public and seek to

mould its opinions.

The checks and balances against official abuse and misconduct
that are enshrined in the freedom of gul?lication is a cherished
right in any free society. Likcsz_e if 1s incumbent on the pub-
lisher to carry out his responsibilities in such a way that it does not
invite censure and criticism in turn. In a word, there are
essential limits on the right to publish. The limitations are when
a nation is at war or under a state qf emergency. The nced for a
state of emergency is a matter entirely for the Executive.
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* In Ratnasara Thero vs Udugampola (II E.R.D. 364), the Court
was called upon to decide on the legality of the seizure by the police
of 2,000 copies of pamphlets which the petitioner intended to be
distributed for purposes of canvassing against the proposal to extend
the life of Parliament for a further period of six yecars. The Court
held that the petitioner had been prevented from exercising his
fundamental right of speech and cxpression and awarded subs-
tantial damages against the first Respondent,

(¢) The Freedom to form and join a Trade Union

In Yasapala vs Wickramasinghe (I.F.R.D. 143), the Court con-
sidered the question whether the right to form and join a trade
union carried with it the right to strike. In other words, was the
right to strike (which was an accepted trade union right), elevated
to the status of a fundamental right as a result of a right to form and
join a trade union being enshrined as a fundamental right. The
Court had no hesitation in rejecting this contention and held that:

the right to strike, though in certain circumstances, it may
lend legal justification for the cessation of work by employees,
is not a fundamental right of workmen. The right to strike
can lawfully be curtailed and the infringement of such a legal
right cannot be the subject of complaint under Article 126
of the Constitution.

(4) Procedural Limitations

(2) Executive or Administrative Action

Articles 17 & 126 of the Constitution refer to the infringement or
imminent infringement by executive or administrative action. As
pointed out earlier, there is no definition of the term “executive or
administrative action”. This term has been considered in a num-
ber of cases of the Supreme Court and the only firm opinion that
can be hazarded is that it embraces executive action of the State
or its agencies or instrumentalities exercising government functions.
Thus, where the Insurance Corporation was made the Respondent
in a fundamental right application- Wijetunga vs Insurance Cor-
poration of Sri Lanka—(II F.R.D. 265), it was able to show that the
object and purpose of the Insurance Corporation Act No. 2 of
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1961 was a creation of an autonomous public body carrying on its
business activity free from ministerial control (except as to broad
lines of policy) and was created as a separate legal entity carrying
on a commercial activity, namely, insurance and this entity cannot
be regarded as either a Government Department or a servant or
agent of the Government so as to be identified as the Government.

In Wijeratne vs People’s Bank (1984 1 SLR 1) Sharvananda J.
was not prepared to bring the activities of the People’s Bank within
“‘executive or administrative action” for which the State was liable.
He said that “the major role of the 1st Respondent (the Bank)
is in the commercial sphere and that its main role is that of a com-
mercial bank. Such commercial activities of the Bank cannot
qualify as State action.”

A more positive development from the words “executive or ad-
ministrative™ action is shown in the attitude of the Court not to
lay too much of emphasis on the identity of the person who was
actually responsible for the violation if the petitioner is able to
establish that the act was done by some one who was acting as an
agent, servant or alter ego of the State. (The Court is disinclined
to present this new liability as one based on vicarious responsibility
but is content to merely refer to it as a liability imposed on the
State by the Constitution). A mere misdescription or mis-
joinder of a Respondent will not be fatal to the success of the appli-
cation, as the liability is cast not so much on the Respondent who
is actually before the Court but on the State. (Sce Mariadas vs
A.G. (Supra) where the State was held liable though the wrong
police officer was made the Respondent).

In cases involving fundamental rights in the criminal sphere,
these words have led to discussion whether the errant acts of police
officers, though not officially condoned, could be attributed to
the Government so as to make the latter liable to such acts. In
Vivienne Goonewardene vs Hector Perera, Soza J. stated that:

Public authorities clothed by law with executive and adminis-
trative powers are organs of the State. A police officer using
the coercive powers vested in him by law acts as an organ of
the State. As much as the State is served he enforces the law,
the State is liable for the transgressions of fundamental rights
he commits when he is enforcing the law.
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(b) One Month Rule

A further procedural limitation is placed by the requirement in
Article 146 that actions in respect of fundamental rights should be
filed within one month of the infringement or imminent infringe-
ment of the fundamental right. This certainty leads to certain
inequitable situations where persons do not, due to their ignorance
of this rule or otherwise, make use of their rights within the
stipulated time. The Courts have mitigated this rule, interpreting
this requirement as meaning within one month of the petitioner
becoming aware that this right has been violated. In other words,
the fact that an infringement may have occurred at some point before
that would not be an impediment to the filing of the application if
the petitioner can show that as far as he was concerned he became
aware of the infringement only within that time.

It is apposite at this stage in concluding this part of this paper to
bear in mind the words of Wanasundera J. who dealing with the
question of the task of the Court to give relief in all cases, stated:

The Supreme Court is undoubtedly the guardian and protector
of the fundamental rights secured for the people and its
powers are given in very wide terms; but the authority of the
Supreme Court is not absolute, for these powers are subject to
certain well defined principles and it is conceded that there
are limits which the Supreme Court cannot transgress, how-
ever hard and unfortunate a case may be. The Supreme Court
has to take cognizance of the distinction between ordinary
rights and fundamental rights and it is only a breach of a
fundamental right that calls for the intervention of the Court.
Every wrong decision or breach of the law does not attract the
constitutional remedies relating to fundamental rights. Where
a transgression, negligence or error of judgement, a person
cannot be allowed to come under Article 126 and allege that
there has been a violation of the constitutional guarantees.

(c) Other Problems in Enforcement of Fundamental Rights.

A report which was submitted to the Government prepared by
three senior government officials (including the present writc.r).
and pubiished in Hanzard of 24th July 1986 stated that, while
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he content and extent of the rights l¢ave no room for complaint,
the present procedure by which the breaches of these rights can
be challenged and by which redress can be sought may not be

meaningful to the majority of our people. It was also stated in
the report that:

It is commonly felt that whilst litigation has its undoubted
benefits, problems relating to fundamental rights may perhaps
in many cases be dealt with more effectively outside of the
litigation context. kdtigation, whilst carrying with it the full
might of the law, may have a reduced impact when dealing
with fundamental rights where the obvious shortcomings of
an adversarial approach combined with what is seen by
laymen the world over, sometimes as a “‘conflict” between the
Jjudiciary and the executive, could add to the hazards already
faced by litigants in obtaining speedy and effective justice.

Whilst the number of appiications filed for enforcement of funda-
mental rights is increasing, such reasons as a dislike for public
ventilation of the grievance, the fear of victimization, the high cost
of litigation and the despair caused by the law’s delays (though the
last reason may not be a proper one to advance as it is observed
that filing a fundamental rights applicatic.m has the best chance of
early disposal than any other action filed in any Court), prevent the
jurisdiction conferred on the Supreme C°“f.t being fully exploited.
It was in this context that the l‘eCOfnm_cndat“m was made to set up
a Civil Rights Commission functioning on non-adversarial lines

with emphasis on mediation. A fcz‘:':i‘ngfuthis effort was the ap-
proval given by Parliament for the s p

Of a CO "
: mmission for
T d Monitor;
the Elimination of Discrimination an Oring of Fundamental

i ka F .
i X e Sri Lan ounday )
Rights under the aegis of thdvisory Board whjc lon in terms of

Law No. 3] of 1973. An A dation, the Atro, Consists of the
Chairman, Sri Lanka FouP tice and three O?EY'-General, the
Secretary to the Ministry O~ manner in wy,.  *heir nominees,
advise the Foundation a$ t{’o s setting UP thig Co the gbjectives
and Purposes of the reguldt Mmjssjon shall

be carried out.
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Another matter which can bs adverted to' in this part of the
paper is the constraints placed on the Supreme Court (largely as a
result of its jurisdiction being appellate) from dealing as much as
the Court would like to with the facts of any particular case. Though
the Supreme Court is not precluded from hearing oral testimony,
the practice of the Court has been to determine facts on affidavit
evidence. It need hardly be stressed that this practice has its short-
comings. Any proper finding on the credibility of witnesses, an
important facet in any determination by a judicial forum, is seriously
‘jeopardized and settlements or compromises which courts are
normally inclined to bring about in fit ccases are hampered by the
absence before the Court of those officials who might have parti-
cipated in the decision in issue. One can understand and sympathize
with the unwillingness of the Court to hear oral evidence. It is
very difficult to see how this position can be improved upon.
It was with this problem in mind that the suggestion was made in
the report adverted to above (and subsequently adopted) for the
proposed Commission to offer its services to the Supreme Court
as a fact finding/mediatory body in any particular case and report

its conclusions/results to the Supreme Court for adoption if it
agrees with them.
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| | THE ROLE OF THE JUDICIARY
IN THE PROTECTION OF
FUNDAMENTAL RIGHTS: THE
AMERICAN & SRI LANKAN MODELS

M. J. A, Cooray

-

The Place of the Judiciary in a Democratic System of Government

In the traditional distribution of state power among the three
main branches of government, a clear and well established dividing
line has been positioned between the legislature and the executive
on the one hand, and the judiciary on the other. The proponents
of the doctrine of separation of powers frankly admit that a strict
demarcation of power between the legislative and executive limbs
. of government is neither possible nor desirable. Especially in the
context of the ever-growing complexities of modern state, strict
adherence to a rigidly defined doctrine of separation of powers
could only sound the death knell of efficient administration of
government,

In the U.S.A. where the separation of powers between the legis-
lature and the executive is distinctly visible “the doctrine of separa-
tion of powers was adopted by the Convocation of 1787, not to
promote efficiency but to preclude the exercise of arbitrary power.
The purpose was, not to avoid friction, but, by means of the inevi-
table friction incident to the distribution of the governmental
powers among three departments to save the people from auto-
cracy”.! Justice Holmes, however, said in 1928 in the case of
Springer vs Philippines Islands (277 U.S. 189): “It does not seem to
need argument to show that however we may disguise it by veiling
words we do not and cannot carry out the distinction between
legislative and executive action Wwith mathematical precision and
divide the branches into watertight compariments, were it ever so
desirable to do so, which I am far from believing it is, or that the

Constitution requires”.
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The British tradition recognizes a separation of powers only to
the extent that it upholds the existence of an independent judiciary.
There is undoubtedly a great virtue in fencing the judiciary to ward
off encroachments by either the legislature or the executive. How-
ever, further investigation into the reasons and justifications for
such judicial isolation reveals that the traditional dclineation of
state power conceded only a secondary role to the judiciary in the
conduct of state business. The legislature was primarily the law-
giver, while it enlisted the services of executive and administrative

agencies, or of the judiciary occasionally, to make subordinate laws
to breathe life into statute law,

The executive arm of the government has as its main function
the execution of laws made by the legislature, although in fact a
particular structure of government might leave it in the hands of
the executive to initiate laws and oversee their passage through the
legislature. As regards the composition of the executive, many
democracies provide for the drawing of the higher rungs of the
executive from the legislature, with the result that depending on the
constitutional rules and the surrounding circumstances either the
legislature controls the executive, or the executive holds the reigns.
In the ultimate analysis, however, the popularly elected legislature
retains control over the executive, particularly where the Head of
State is a mere figurehead.

The infinite variety of legislative-executive structures prevalent
in the democratic world can conveniently be placed between the
English model of parliamentary system and a presidential system
of government where the legislature dwells in the shadow of a
powerful executive president. The American system of govern- -
ment may be said to be an arrangement whereby the legislature and
the executive have been so placed to be prominent each in its legi-
timate sphere. Traditionally it is the legislature and the executive
which share the substance of law-making and the legislature and the
administration of government. The role assigned to the judiciary,
according to the traditional view, is one of arbitration or dispute
settlement. In addition to settling private disputes, civil, criminal
or commercial for instance, courts are called upon to settle any
disputes regarding the demarcation of power between the legisla-
ture and the executive or between different agencies within one
such branch.
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. In the United States of America where the Constitution Wwas
intended to be the supreme law of the land judges are called upon to
play a special role as the “faithful guardian of the Constitution™:
namely to ensure that the law of the land is not inconsistent with the
Constitution, “Where the will of the legislature, declared in its
statutes, stands in opposition to that of the people, declared in the
Constitution, the judges ought to be governed by the latter rather
than the former™2 In entrusting- this function to the judges
enabling them to strike down legislation not in conformity with the
Constitution, the founding fathers of the American Constitution
did not perhaps envisage the possibility of any conflicts arising
between the judiciary and the legislature. Hamilton emphasized
that the judiciary was the “weakest of the three departments of
power”, and that it would *“always be the least dangerous to the
political rights of the Constitution”, because, it “has no influence
over either the sword or the purse; no direction either of the strength
or of the wealth of the society, and can take no active resolution
whatever. It may truly be said to have neither Force nor Will
but merely judgement”. '

History has shown such predictions to be utterly false. Instead
of being “the weakest™ or “the least dangerous branch” of govern-
ment judiciary has in the United States of America assumed such
magnitude of power that it has aptly been termed an “imperial
judiciary”.? The American Supreme Court has been hailed as
the most powerful court known 1o history”.# While the essential
premise on which judicial review of legislation can be justified is
that in interpreting laws courts have to give effect to the law which
is superior as between the conflicting laws,® in reality courts tend
to use the opportunity afforded to it in case of such conflict to either
extend or narrow the scope of the Constitution as appear on the
face of i1,6 thereby becoming an agency of growth. Recent
events in America relating to .the_ﬁlling of a vacancy in the Federal
Supreme Court alone are indicative of the enormity of the political
power it wields. It is, however, not rarely that a judge after his
nomination by a President declares that since appointment he sees
things in a different light and the President admits that that appoin.
ment was the biggest mistake he made as President. (Chiel Justice

Earl Warren and President Eisenhower).
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American Courts, the Federal Supreme Court in particular,
then play a great role in creating law through its primary function
of interpretation of laws, so much so that, as has been aptly said,
“(The Americans) are under a Constitution, but the Constitution is
what the judges say it is”. Numerous books and articles that
have been written on the Constitution show how through the years
courts have adapted constitutional provisions to meet the needs of
changing times. Perhaps the brevity of the American Constitution,
together with the vagueness it imports, is responsible to a great
extent for creative law-making by American Courts. As Woodrow
Wilson is reported to have said, “For the Constitution to go beyond
elementary provisions would be to lose elasticity and adaptability.
....If it could not stretch itself to the measure of the times, it
must be thrown off and left behind, as a by-gone device; and there
can, therefore, be no question that our Constitution has proved
lasting because of its simplicity”.? Again it has been said that the
American Constitution ‘“‘does little more than lay a foundation of
principle...... It is a corner-stone, not a complete building, or,
rather, to return to the old figure, it is a root, not a perfect wine,”®

An Outline of the Evolution of Fundamental Rights in the U.S.A.
through Judicial Decisions

The judicial attitude towards the exercise of its constitutional
jurisdiction takes shape within a framework which is by nature
limit-setting, for instance, judges do not decide on a constitutional
issue if it can be avoided; they do not entertain a constitutional
issue unless it arises in an actual controversy; they do not wish to
enter “the political thicket”, meaning that judges hesitate to deter-
mine political questions which in their view fall more appropriately
within the legislature’s jurisdiction. These limitations, which are-
demarcated and applied as suited to particular cases before it by the
court, are founded on the basic premise we saw at the beginning of
this essay that while the legislature makes law the judiciary has, in
the performance of its function of dispute settlement, merely to
ascertain the will of the legislature and give effect to it, to the
extent it is legitimate. The following words of White, C. J.,
represents an extremely restrictive view ?f the judicial function:
“For protection against abuses by the legislature, the people must
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resort to the polls, not to the courts.”™ Those who believe that
creative law making by judges is tantamount to a usurpation of the
powers of the legislature argue that the judiciary, in the exercise
of its judicial review function, becomes virtually a super-legislative
chamber, sitting in judgement over the legislature. They question
the propriety of the judiciary, an unrepresentative assembly, having
the last word on the validity of legislation passed by the legislature,
the popularly elected assembly.

The choice seems to lie between two extremities: First, a court
wedded permanently to the “strict construction” school, refusing
adamantly to expand the original content of the Constitution under
any circumstances, and secondly an over-enthusiastic court coura-
geous in the assertion of its power, but less prudent in stretching
constitutional prohibitions to a point that legitimate government
itself is unduly restrained.!®

The history of the American Constitution is the history of judi-
cial decisions. There is no better area than that of fundamental
rights to gauge the ever-so-rich contribution made by courts in
advancing the frontiers of constitutional law. It is not an exag-
geration to say that instead of looking at case law as illustrative
of constitutional principles, one looks at it to pick up constitutional
principles springing therefrom.

There are two ways in which the judiciary expanded the scope of
the American federal constitutional provisions relating to funda-
mental rights. First it interpreted such constitutional provisions
as applicable not only to the federal government but also to pro-
vincial governments. Secondly, it enlarged the substance of the
criginal rights so as to include a host of new rights.

The First Amendment to the Constitution'! states that Congress
shall not make laws restricting the freedom of religion, of speech, of
press or of assembly. The Thirteenth, Fourteenth and Fifteenth
Amendments which were passed between 1865 and 1870 make it
explicitly clear that the prohibitions contained therein are binding
on the central government as well as the state governmeénts. The
other amendments are phrased as general directions without indi-
cating to whom they are directed. Amendment 1V for instance js
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worded as follows: “The right of the...... people...... shall not
be violated, and no warrant shall issue, but upon probable causc
...... " Amendment V is framed as follows: “No person shall
be held to answer...... ” The Eighth Amendment runs as follows:
“Excessive bail shall not be required...... ** In 1833 the Supreme
Court held in Barron vs Baltimore!2 that the Bill of Rights
limited only the federal government and this meant that a citizen
conld enforce his basic rights only as against the federal govern-
ment. After the enactment of the Fourteenth Amendment, law-
suits were brought claiming that the Amendment had the force of
extending all the fundamental rights to state governments. Courts
did not wholeheartedly agree with this view but in the early twentieth
century held that freedom of speech, press and religion were part
of the Fourteenth Amendment and therefore applicable to state
governments as well. Later it held the Sixth Amendment too to be
within the stretch of the Fourteenth Amendment. This process
of “incorporation”, ‘‘nationalization” or *‘absorption” has more or
less brought in all the first eight amendments to the Fourtcenth
Amendment. Some of the rights which have thus been incorpora-
ted are: The right to just compensation;!? freedom of speech;!
free exercise of religion;!* rights to counsel,'s and the right to be
free of cruel and unusual 'punishment.!”

The Court has in essence accepted the position that only some
of the rights within the Bill of Rights are made applicabie to state
governments, through the instrumentatity of the Fourteenth Amend-
ment. This is called “selective incorporation™!® which rejects the
“no incorporation™ position as well as the “‘total incorporation”
position which are extreme views. While extending a right explicitly
stated in an Amendment to state governments, courts often extend
rights which are said to be implicit in such amendments. This is
referred to as “ultra incorporation”.!'” For instance, in Griswold
vs Connecticut?? the court in recognizing a right to marital privacy
as being incidental to several rights which are explicitly incorporated
in the Bill of Rights, laid down that such implicit right is enforce-
able against state governments as well.

The recognition of new rights as arising from those rights which
are spzcifically incorporated in the Constitution is the second method
by which courts have expanded the scope of the Bill of Rights.
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Several approaches have been adopted by the Supreme Court in
infusing contemporary values to constitutional provisions, which
would otherwise be outdated and perhaps be a break on social
progress. By applying the “zone approach” they demarcate a
zone in which new subsidiary rights exist radiating from an explicit
right. For instance freedom of association radiates from the
freedom of assembly, and the rights to receive information extends
from the right to free speech. By combining more than one such
zone judges succeed in creating further extended rights. This is
called the *‘overlapping zones” approach. For instance the right
to marital privacy is said to inhere in the combined zones of the
First, Third, Fourth, Fifth and Ninth Amendments. Another
approach is to use a specific amendment, for instance, the Four-
teenth Amendment, as an enabling clause to admit new rights,
such as a woman’s right to an abortion within the meaning of
liberty in the Fourteenth Amendment.2!

Constitutional Setting in Sri Lanka for Judicial Role.

Since 1802 when the first Supreme Court was established there
has been an ever improving system of judicial administration in Sri
Lanka. At every stage when changes were introduced into the
courts system two important factors were kept well in sight; namely
(1) accessibility of courts and (2) the need to achieve uniformity of
judicial decisions. The gradual evolution of the system of courts
during the British period also saw the emergence and consolida-
tion of the concept of judicial independence.22 There are many
recorded instances where judges were in conflict with the British
administration cither to safeguard judicial independence?® or to
protect the rights of the subject.?* The well-known case of Brace-
girdle itself sufficiently illustrates the courage and impartiality with
which the Supreme Court of Sri Lanka set about discharging its

onerous duties.?®

The Soulbury Constitution?s which was in operation from 1948
to 1972, while it incorporated provisions aimed at securing judicial
independence, did not deal at all with the subject of jurisdiction of
courts and left that to be determined, as before, by ordinary legis-
lation, It was assumed by the Supreme Court in the absence of
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any argument to the contrary, that courts possessed the power to
review legislation in order to determine its constitutionality. There
is a long line of cases, with the Privy Council case of Liyanage?’
leading it, which are commonly referred to as the Judicial Power
cases, where several statutes in conflict with the independence of the
judiciary were declared unconstitutional.22 In the absence of a
detailed Bill of Fundamental Rights, courts, however, gave implicit
judicial recognition to the concept of equality before the law, when
they asserted in Liyanage’s case that a statute with was ad hoc,
ad hominem and ex post factor in the peculiar circumstances of the
case amounted to a legislative judgement.?®

The only provision contained in that constitution which sought
to protect rights of racial or religious minority communities was
Section 29 (2). That section in effect prohibited either the confer-
ment of a benefit on a particular community which was denied
to other communities or the imposition of a disability on a single
community with which other communities were not burdened.
Protection of community rights, as distinguished from individual
rights was the aim of that provision. There is not a single judicial
decision which invalidated legislation as being in conflict with
Section 29(2) although it was seriously thought that the Official
Language Act of 1958 would have come under judicial censure, if
not for the fortuitous intervention of the First Republican Consti-

tution of 1972, which declared that the validity of the then exlstmg
statutes was beyond attack.

The First Republican Constitution, 1972, introduced a Bill of
Fundamental Rights, but at the same breath took away the power
of ordinary courts of law to question the legality of statutes passed
by the legislature, the National State Assembly. The result was
that while legalily of government action could be tested in courts
of law using constitutional provisions as the determining criteria,
such action, however unconstitutional, was immune from judicial
censure so long as such action had been authorised by legislation,
which itself might happen to be unconstitutional. For instance, in a
situation where a statute confers an uncontrolled discretion on an
administrative authority and a person’s fundamental right is in-
fringed by the exercise of that discretionary power the administra-
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referred to it is consistent or inconsistent with the Constitution,
and (ii) an inquiry by the same court into a petition alleging the
breach of a fundamental right or a language right by executive or
administrative action), effectively shuts off any other kind of judi-
cial inquiry into legality of legislative, executive or administrative
action. This restriction of avenues for judicial intervention disas-
trously narrows down the area within which traditionally the judi-
ciary is permitted to operate and to constructively interpret and
apply both the Constitution and statutory laws. It will be useful to

outline the jurisdiction of the Supreme Court in relation to consti-
tutional matters.3?

The Supreme Court of Sri Lanka which is *“the final court of
civil and criminal appellate jurisdiction’3? has been given several
special jurisdictions. They are, (i) jurisdiction to inquire into
constitutionality of Bills; (ii) jurisdiction to finally determine any
question of constitutional interpretation; (iii) Fundamental Rights
jurisdiction; (iv) consultative jurisdiction; (v) original jurisdiction
to determine petitions relating to Presidential election; (vi) appellate
jurisdiction in respect of Parliamentary elections; (vii) original
jurisdiction under the Parliamentary Powers and Privileges Act;
(viii) original jurisdiction to determine allegations made against the
President in impeachment proceedings; and (ix) original jurisdiction
to determine whether the expulsion from party or independent
group of a member of Parliament is valid.

Several of the above mentioned jurisdictions are exercised by the
Supreme Court in the first instance, and there is no appeal to a higher
judicial tribunal. The court’s jurisdiction to determine constit-
utionality of Bills and its fundamental rights jurisdiction both
belong to this category. Not only has the remedy to be sought
from the Supreme Court alone, the relevant provisions also indi-
cate that there can efiectively be only one challenge to the validity
of a Bill or “executive or administrative action”. It is beneficial
at this stage to outline the legal position in respect of these two
jurisdictions of the Supreme Court in order to understand the
limited nature of the remedies available to prevent and remedy

breaches of basic rights.
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An Urgent Bill meaning a Bill which in the view of the Cabinet
of Ministers is urgent in the national interest has to be referred to
the Supreme Court by the President before it can be placed before
Parliament. The Supreme Court has twenty four hours or a longer
period not exceeding three days in all, if an extension of time is
given by the President, to determine whether the Bill or any provis-
ion thereof is inconsistent with a constitutional provision. While
it is mandatory that an Urgent Bill be referred to the Supreme Court,
in relation to ordinary Bills there is only an enabling provision
under which either the President or any citizen may invoke the Bill
Jurisdiction of the Supreme Court. Whatever number of petitions
there may be, perhaps in addition to a reference by the President,
all those would be disposed of in the same hearing. A Bill so
referred will have to be examined and a determination made within
a period of three weeks. If at the expiration of three weeks in
case of an ordinary Bill, or twenty four hours (or three days if an
cxtension of time has been given) in case of an Urgent Bill, the
Supreme Court has not communicated its final determination to the
Speaker of Parliament, Parliament has authority to proceed with
the Bill as if no such reference was made. This means that if the
Court fails to conclude its proceedings within the prescribed period
of time and Parliament insists on passing such Bill, the Bill becomes
law in the absence of any judicial review either before or after
enactment. In terms of the separation of powers doctrine, this
amounts to an explicit recognition that the judiciary must ultimately
yield to the wish of the legislature, and that the judicial function
of interpretation of laws must not be permitted to be used as an
instrument of limiting Parliament’s legislative supremacy.

If the Supreme Court determines that the Bill in whole or in part
is inconsistent with any constitutional provision, Parliament has -
to follow the appropriate amendment procedure, namely the
approval of Parliament with a two-thirds majority, or such approval
coupled with the direct mandate of the people obtained through a
referendum. While to that extent Parliament is bound by a judi-
cial determination, the denial of post-enactment review of legisla-
tion to courts of law drastically limits their role as the guardian of
the Constitution., If the Constitutional Court under the First
Republican Constitution was regarded as an agency of the legisla-
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ture, there is no reason to believe that the Supreme Court in the
performance of its jurisdiction in relation to Bills of Parliamenkt
today is anything else. Of course, the Supreme Court (a) is i
more independent institution than the Constitutional Court and
the most competent of the courts of law; (b) can be in the exercise
of the inherent jurisdiction entertain various types of applications
for review which the Constitutional Court would have been in-
competent to entertain;* and (c) is likely to be more judicial
minded than the Constitutional Court, more so because the Bill
jurisdiction is exercised by the Supreme Court among its other
judicial functions as the highest court of law. However, that the
functions of the Supreme Court in relation to Bills is essentially
advisory is clearly borne out by the provision in Article 123(2) to
the effect that where the Supreme Court determines that a Bill or
part thereof is inconsistent with the Constitution, it may specify
the nature of the amendments which would make the Bill or such
provision cease to be inconsistent.

Certain significant limitations are placed by Article 120 on the
nature of the determination that can be made by the Supreme Court
in the exercise of its Bill jurisdiction. Article 120(b) lays down that
in the case of a Bill expressly stated to be for the amendment of any
constitutional provision or for the repeal and replacement of the
Constitution, if the Cabinet of Ministers certifies that it is intended
to be passed with the support of a two-thirds majority in Parlia-
ment and submitted to the people by referendum, the Supreme
Court shall have and exercise no jurisdiction in respect of such Bill.
Thus when the Fourth Amendment to the Constitution Bill was
referred to the Supreme Court with such an endorsement the
Supreme Court made its determination that it “‘does not have and
exercise any further jurisdiction” than to deny jurisdiction to it-
self.3 It may convincingly be argued that assuming certain
provisions of the present Constitution are absolutely entrenched,
Parliament would be able to make use of Article 120(b) to prevent
the Supreme Court from determining so, and proceed to enact a
law inconsistent with such an entrenched provision, without any

fear of judicial censure.’
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To the FXteﬂt that judicial review of legislation is absent in Sri
Lanka, Sri _Lankan Parliament may be said to possess legislative
supremacy in the same sense that the British Parliament is supreme.
In Britain the duty of courts is traditionally restricted to ensuring
t!mt the law is correctly and impartially administered. The prop-
riety of government action is tested by courts using Rule of Law as
the governing criterion. Any maladministration is set right by the
grant of remedies developed by courts of law over the centuries,
known as Common Law remedies. While under the 1972 Constit-
ution of Sri Lanka, any remedy for unconstitutional action taken
by any government agency, had to be found in the Common Law
which still forms part of the Sri Lankan Law, the present Constitut-
ion makes specific provision in this regard. Article 126 provides
that a person who alleges that his fundamental rights or language
rights have been violated or are about to be violated by executive
or administrative action, may apply to the Supreme Court within
one month thereof. If the Supreme Court permits him to proceed
with such application the matter has to be finally disposed of within
two months from the date of filing the application in Court. It
may grant any relief which in its opinion is equitable and appro-

priate.

The scope of this provision is inherently limith. It applies only
to such injustice as may fall within the prohlb'mons prescribed in
the two chapters enumerating fundamental rights and language
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An Evaluation of Judicial Role in Sri Lanka in the Light of the
American Model.

In evaluating the role of the judiciary in the protection of funda-
mental rights in Sri Lanka two matters have to be clearly borne
in mind. First, while American judges have had nearly two centu-
ries to gradually evolve the fundamental rights that the Americans
enjoy today, Sri Lanka’s history of a Bill of Rights begins in 1972.
Further it is only since the promulgation of the 1978 Constitution
that there has been a significant number of cases before courts of
law involving fundamental rights issues. Therefore it is rather too
early to make a worthwhile evaluation. Secondly, there is absent in
Sri Lanka the kind of detailed and indepth studies characteristic
of American jurisprudence into judicial behaviour. Therefore
what can at best be done is, whilé recognising the limitations which
arc placed on judicial function in Sri Lanka, to indicate what

lessons can be learned from the U.S. Federal Supreme Court in
protecting fundamental rights.

The Sri Lanka Supreme Court in interpreting the Bill of Rights
has extensively referred to American and Indian judicial decisions.
Certainly not only is such a course immensely useful, but also
indispensable, because judges by habit act in accordance with judi-
cial precedent. While American cases or Indian cases are not
binding on the Supreme Court of Sri Lanka, they are certainly of
great pursuasive authority, since the Sri Lanka Bill of Rights has
certain provisions modelled on their American and Indian counter-
parts. There is no doubt that these cases provide invaluable
assistance in determining how constitutional principles are to be
applied to various factual situations. For instance, in determining
the legality of University admissions criteria in Sri Lanka which
take into account several considerations in addition to academic
excellence, various similar schemes adopted in India and which
have passed the test of constitutionality, as well as affirmative action
programmes which are a regular feature of American colleagues
and universities become immediately relevant.4

Judicial decisions dealing with fundamental rights from America
or India are those given in the context of an actual controversy:
a controversy between two parties before the courts, in the settle-
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ment of which an allegedly unconstitutional statute or other govern-
mental action provides a relevant legal norm, If such legal norm
15 found to be unconstitutional, courts refuse to apply it to the
facts before them., And, courts here can disobey an administra-
tion action, subordinate legislation, or even legislation passed by the
Supreme legislature.

_ In Sri Lanka, as we have seen, a fundamental rights question arises
In the specific situation: (1) in determining the constitutionality
?f a Bill intended to be passed by Parliament; and (2) in inquiring
Into an application made under Article 126. In the first situation
the decision has to be essentially speculative since the “pith and
substance™ of a statute can only be seen in its actual operation.
A Bill of Parliament may appear to be something, but might prove
to be something entirely unforeseen when it is put into effect. If
the Supreme Court were to make an incorrect assessment of a
legislative measure before its enactment and uphold its legality,
it will be too late to realize its error after the Bill has been enacted
since judicial review of legislation is merely a historical fact in Sri
Lanka. In the second situation while American and Indian courts
have the power to invalidate legislation which permit unconstitut-
ional behaviour on the part of government agencies, such wide
power has been denied to the Supreme Court. Therefore, it is
clear that canons of interpretation followed in America, and the
general judicial attitude there towards fundamental rights, will have
to be followed in Sri Lanka with caution. The blind adherence to
American judicial practice may in certain circumstances in fact
" result in restricting the scope of fundamental rights in Sri Lanka.

Three rules of statutory interpretation which have a rational
place in relation to cnacted legislation, but which seem unsuited
to the task of determining whether a Bill is consistent with the
Constitution, may now be briefly examined.

(1) All laws are presumed to be constitutional until proved
contrary. This rule is founded on the premise that the court has a
limited role in reviewing enacted legislation, only to be a court of
Jast resort, and not a super legislative body waiting for the slightest
opportunity to overrule the popular legislature. Legislation
will be declared unconstitutional only if the party which pleads
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unconstitutionality proves it, thereby displacing the presumption
of constitutionality. The general display of judicial restraint is
acceptable in view of the fact that there is no limitation on the
number of attempts that may be made by affected parties to display
the presumption in an infinite variety of factual situations. In
Sri Lanka, when the Supreme Court inquires into the validity of a
Bill, it merely looks at statutory provisions in abstract. Moreover,
once its determination is made and the Bill becomes law there will
be no more chances of impugning it. Therefore the more appro-
priate mode would be to ignore the presumption and place a rela-
tively lighter burden on the petitioner in proving unconstitu-
tionality.

In America, deviating from the general practice of presuming
constitutionality of legislation, courts have adopted positions more
favourable to the citizen in areas of civil liberties and equal pro-
tection of the laws. For instance in the area of free speech, while
the court presumes unconstitutionality in relation to prior restraints
(controls on spsech before its expression),4! it relaxes the presump-
tion of constitutionality in respect of punishments after speech.4
Similar to the protective attitude of the judiciary towards the “pre-
ferred freedom™,*? is the attitude of courts towards what are termed
“suspect classification” in the area of equality before the law. It
was classification based on race that first attracted this rigid test
in the 1940's. In Korematsu vs United States,¥ racial classifi-
cations were said to be ‘“‘immediately suspect” which needed to be
subjected to the “most rigid scrutiny”. Subsequently, national
origin®® and alienage*® have been added to the expanding list of
suspect classifications. In these cases the classification will be
upheld if the State is able to prove that it furthers a*“compelling”, or
“paramount” state interest.4” In respect of classifications, such as
illegitimacy in issue in Levy vs Louisiana,*® which was a less odious
classification, courts adopt a moderate scrutiny test, requiring the
state to prove that the classification furthers an “important™ state
purpose and to show a “‘substantial” relation between the classi-
fication and the purpose. In respect of other classifications the
court presumes constitutionality and merely insists on a “reason-
able” nexus between classification and the purpose of the statute.
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It is submitted, in view of the limited nature of the constitutional
remedy against legislation in Sri Lanka, that the deviations approved
by the U.S. Supreme Court from the presumption of constitut-
ionality must reccive serious judicial consideration in Sri Lanka.
Further, in respect of equality provisions our Supreme Court would
benefit much from the American experience of *strict scrutiny™ and
“moderate scrutiny”. So far it is only the *“minimum scrutiny”
that has been applied in Sri Lanka.

(2) When two interpretations are possible, the court would
lean in favour of that which is consistent with the validity of the
statute. Here the court has a choice, either to give an innocuous
meaning to the impunged statutory provision or to hold the pro-
vision to be unconstitutional. The court adopts the first and re-
jects the latter, if that could be achieved without doing violence to
the language of the statute. This rule of interpretation, which too
recognizes the need to respect the sovereignty of Parliament, must
find no place, at least as of right, when the Supreme Court exercises
its Bill jurisdiction. If it is adequately proved that the Bill has
a tendency to violate the Constitution, while an innocent interpre-
tation too is possible, it is not right to accept, as a matter of course
the Bill to be valid on the basis of the second possibility.

(3) Mere possibility of future abuse should not constitute a
ground for declaring a statute invalid. This is defensible in the
American context, where such prospective future abuse might be
brought before a court of law in the event it materialises. The
argument raised in (1) and (2) have against their incorporation in
Sri Lanka are valid here too.

The caution, with which American or Indian judicial decisions
have to be followed in Sri Lanka in the resolution of conflicts
between the Constitution and a proposed parliamentary Bill, is all
the more important because after receiving the determination of
the Supreme Court of Sri Lanka on the validity of a Bill, Parlia-
ment may introduce amendments to it before it is finally passed.
The legality of such amendments is not tested in Supreme Court,
It is the Attorney-General who advises the Speaker whether any
such amendments would be inconsistent with the Constitution.
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However much independent the Attorney-General might be, a
determination by him is no substitute for a judicial determination.
In these circumstances it is clear that the Supreme Court must not
examine in a pragmatic way a Bill referred to it, viewing provisions
of a Bill one by one setting them against constitutional provisions.
Instead the Bill be viewed in its entirelty in the back
drop of its antecedents and the purpose it may reasonably be
expected to serve in the future. While the legitimate wish of the
legislature must be permitted unhindered implementation, judges
ought, especially where civil liberties are concerned, to look at
Bills of Parliament not with magnanimity but with suspicion.

The remedy for infringement of fundamental rights by executive
or administrative action, as specified by Article 126 of the Consti-
tution, which is thie only permissible variety of post-enactment
judicial review, has its own limitations. As we have already seen
the Supreme Court had gradually watered down the harshness of
some of the procedural limitations contained in that provision,
while a liberal interpretation of the phrase “exccutive or adminis-
- trative action” is still eagerly awaited. During the nine years of the
present Supreme Courl’s existence, it has won praise and admira-
tion for courageous decisions and has equally attracted severe cri-
ticism for its hesitation to strike down improper governmental
action.

A case that has been much criticised is Elmore Perera vs Montague
Jayawickrema.*®* In that case where the court agreed with the
petitioner’s contention that the decision to retire him on the ground
of inefficiency was “‘unreasonable, unjust and lacked bona fides”,5v
and had been made “arbitrarily and capriciously''3!, refused never-
theless to uphold the petitioner’s contention that his right to equality
before the law had been thereby infringed on the narrow ground that
he failed to disclose the persons who were similarly placed like him
and who had been treated correctly according Lo the law. The
decision of the Supreme Court given by a slim majority of five to
four rules in effect that a person who is the first to be ill-treated
in a group cannot invoke the protection given by Article 12(1) of
the Constitution which in its essence means that “among equals
the laws should be equal and should be equally administered, that
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like should be treated alike”.52 The absurdity of the majority
decision in Elmore Perera’s case is that if the Law is applied “capri-
ciously and arbitrarily” in equal measure to everyone belonging to a
class the victims of such illegal official conduct will ever be left
without the protection of the constitutional right.

The four dissenting judges were highly critical of the majority
judgement, Wanasundera, J., ventured to criticise the requirement
that instances where proper procedure was followed must be shown
as being based on a misconception and unsupported by law, logic
or practice.? The proper test to be applied is clearly explained
in Wimalaratne, J.'s judgement: “In order to establish discrimina-
tion it is not necessary for the petitioner to show that correct pro-
cedure was applied in the case of others and that he has been singled
out for the adoption of a different procedure...... The equal
protection that the petitioner enjoyed is that he, along with others
similarly situated as himself (e.g. the eighteen other Deputy Sur-
veyors-General) would all be controlled in the matter of discipline
by the provisions of the Establishments Code relating to their
category and not by some other rule or circular not applicable to
them,””34

It is perhaps too early to pass judgement on the Supreme Court's
performance. A general comment may, however, be made that
progressively the Supreme Court has come out of the initial inhi-
bitions it showed in the exercise of its newly acquired fundamental
rights jurisdiction. The most welcome feature is, perhaps, that
dissenting judges put down reasons for their difference of opinion
with the majority. In future cases therefore the Supreme Court
is always free to draw assistance from any of these divergent views,

The kind of judicial remedy laid down in Article 126 finds its
place in several Commonwealth Constitutions. A significant point
of difference, however, is that in those jurisdictions such special
judicial procedure operates without prejudice to any other remedy
available under the law, such as prerogative writs. Furthermore,
those constitutions recognise post-enactment review of legislation
by courts of law. The Supreme Court therefore should stricily
abide by what it has often seen as its duty and authority: “We are
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empowered, and indeed it is our duty, to give full opsration to the
provisions of Articles 17 and 126. These provisions vest (in this
Court) sole and exclusive jurisdiction to hear and determine any
question relating to an infringement of fundamental rights by exe-
cutive or administrative action. We are empowered after such
inquiries, as we consider necessary, to grant such relief or make
such directions in the case as we may deem just and equitable. This
is an extensive jurisdiction and it carries with it all implied powers
that are necessary to give effect and expression to our jurisdiction."

Conclusion

While American judges as well as Sri Lankan judges have
traditionally been nurtured in the English tradition, and therefore
share many values in common, the constitutional role assigned to
the Sri Lankan judges is extremely limited. Therefore the power
that the American courts yield can never be realistically achieved
by the Sri Lankan courts, However, within its confines, the Sup-
reme Court can still hold an important position of influence as
amply illustrated by its recent decision in respect of the Thirteenth
Amendment to the Constitution Bill and the Provincial Councils
Bill, where Ranasinghe, J., held the balance between the two op-
posing views expressed by eight judges evenly divided.

In view of the often divided decisions of the Supreme Court,
it is well to study the American model of judicial decision making.
Much bargaining and ironing out of differences take place between
the conclusion of the hearing and the delivery of the judgement.
A careful study of this American judicial practice in order to see how
it can benefit our judicial system, in my view, is a constructive and
lasting contribution that will enrich our judicial law making.

Notes
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2. Alexander Hamilton in Federalist 78, New York: C. Scribner & Co 1867
or Random House, 1937.

3. Nathan Glazer, “Towards an Imperial Judiciary”, The Public Interest,
41 (Fall 1975), 104-123.

4. Robert McCloskey, The American Supreme Court, Chicago: University
of Chicago Press, 1960, p. 225.
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As Chicf Justice Marshall explained in the celebrated case of Marbury vs
Madison(5 U.S. 137, 141 (1803)) "it is emphatically the province and duty
of the judicial department to say what the law is. Those who apply the
rule to particular cases, must of necessity expound and interpret that
rule. If two laws conflict with ecach other, the courts must decide on the
operation of cach. So if a law be in opposition to the Constitution; if
both the law and the Constitution apply to a particular casc, so that
the court must either decide that case conformably to the law, disregarding
the Constitution; or conformably to the Constitution, disregarding the
law; the court must determine which of these conflicting rules governs
the case. This is of the very essence of judicial duty”.

For instance, as we shall see later, classifications based on racial differences
are now subject to strict scrutiny. But, consider what the trial judge had said
in Loving vs Virginia (388 U.S. 1 (1967): “Almighy God created races
white, black, yellow, malay and red, and he placed them on scparate
continents~. ... The fact that he scparated the races shows that he did not
intend for the races to mix”.

Quoted in Saul K. Padover, The Living U.S. Constitution, New York,
Pracger, 1953, at p. 57.

Quoted ibid., at p. 52.
Munn vs Illinois 94 U.S. 113 (1876).

In Harper vsVirginia Board of Elections 383 U.S. 663(1966)where the court
by a majority struck down Virginia’s poll tax whizh conditioned the right
to vote on the payment of a tax, Douglas J., said: “'In determining what
lines arc unconstitutionally discriminatory, we have never been confined
to historic notions of cquality, any more than we have restricted due pro-
cess to a fixed catalogue of what was at a given time deemed to be the
limits of fundamcntal rights......... Notions of what constitutes equal
treatment for purposes of the equal protection do change”. On the
other hand Black J., dissenting said: “The Court’s justification for con-
sulting its own notions rather than following the original meaning of the
Constitution, as I would, apparently based on the belief of the majority of
the Court that for this Court to be bound by the original meaning of the
Constitution is an intolerable and debilitating evil ........ It seems to me
that this is an attack not only on the great value of our Constitution itself
but also on the concept of a written Constitution which is to survive
through the years as originally written unless changed through the amend-
ment process which Framers wisely provided. Morcover, when a “poli-
tical theory” embodicd in our Constitution becomes outdated, it scems
to me that a majority of the nine members of this court are not only without
constitutional power but are far less qualified to choose a new constitut-
jonal political theory than the people of this country, proceeding in the
manner provided by Article V.” Harlan, J., another dissenting judge
conceded that the view points which support a poll tax “are not in accord
with current egalitarian notions of how a modern democracy should be
organized. It is of course entirely fitting that legislatures should modify
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the law to reflect such changes in popular attitude. However, it is all
wrong in my view, for the Court to adopt the political doctrine popularly
accepted at a particular moment of our history and to declare all others to
be irrational and invidious, barring them from the range of choice by
reasonably minded people acting through the political process”.

The Bill of Rights is contained the first ten amendments to the Constit-
ution and some later Amendments, namely Articles XIII, XIV, XV,
XIX, XXIV, and XXVI.

32 U.S. (7 Peters) 243 (1833).

Chicago vs Chicago, 166 U.S. 226 (1897).

Fiske vs Kansa, 274 U.S. 380 (1927).

Cantwell vs Connecticut, 310 U.S. 296 (1940).

Gideon vs Wainwright, 374 U.S. 335 (1963).

Rebinson vs California, 370 U.S. 600 (1972).

For instance Goldberg, J., said in Griswold vs Connecticut: “Although I
have not accepted the view that ‘due process’ as used in the Fourtcenth
Amendment incorporated all of the first ¢ight amendments......... I do

agree that the concept of liberty protects those personal rights that are

fundzmental, and it is not confined to the specific terms of the Bill of
Rights”.
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Criminal Process, Philadelphia, W.B. Saunders, 1978. p. 67

381 U.S. 479 (19695).
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Livanage vs The Queen (1965) 68 N.L.R. 265; (1966) I All E. 650

The most exhaustive examination of these cases is found in M.J.A. Cooray,
op. cit., chapters 5 to 8, at pp. 74-196.

See for a comparison of Kariapper vs Wijesinha, (1966) 68 N.L.R. 529
(S.C.); (1967) 70 N.L.R. 49 (P-C.), a judicial power case under the Inde-
pendence Constitution, and the decision of the Constitutional Court in
the Local Authorities (Imposition of Civic Disabilities) Bill, No. 2 of 1978
(Decisions of the Constitutional Court, Vol. 1,54), a casc brought under the
equality provision, M.J.A. Cooray, op. cit., pp. 261-264.
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ion in respect of the Fourth Constitutional Amendment or more recently
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IN UPHOLDING THE CONSTITUTION
IN THE UNITED STATES AND IN
SRI LANKA

T. W. Rajaratnam

THe subject matter of this paper in fact deals with two different
topics but it is wuseful in dealing with our Supreme
Court and our Constitution to keep in mind the record and
performance of the Supreme Court of the United States
which remains the most important and powerful of Courts
perhaps not only in the United States but in the entire world
where freedom and democratic rights are cherished by the
people. This does not necessarily mean that the government
of the United States is exclusively in the hands of the true
lovers of freedom and democracy; it is never a universal
uniform rule in any democratic country. But the people in
the United States most value the freedoms and rights guaran-
tced to them under the Constitution of the United States.
The Supreme Court draws its power from the power of public
opinion. The people are conscious of their rights under the
Constitution and look up to the Supreme Court as the custo-
dian of their Constitution. “The people have grown to feel
that the Supreme Court, whatever its defects is still the most
detached dispassionate and trusiworthy custodian that
our system affords for the translation of abstract into Consti-
tutional commands.”” These are the words of Justice Robert
Jackson in the 1955 Godkin Lectures which he was to
deliver at the Harvard University. He did not live to deliver
this lecture and his observation therefore remains his epitaph
and his swan song.

The civil rights and civil liberties which are guaranteed_ by
the Constitution of the United States render the l'_:on:smut—
ion not only as a code of law but a code of morality in the



state’s relations with its citizens. The citizens have some
assurance that their rights under their 200 year old Consti-
tution are guaranteed and the Supreme Court is their arbiter.
They have somewhere to look to for protection and relief and
somewhere to raise a cry. In such a system there is some
reassurance to them that they can be expected to be governed
by these laws and the Constitution and not by men. To put
it simply they are the laws of men monitored by the Consti-
tution,

The Constitution of the United. States.is.an-old-Constitution
of a new country unlike the Constitution o1 Sri Lanka which
is a new Constitution but it is a Constitution of an old country..
with old traditions and an old history.

This factor must inevitably make a difference. An old
constitution had more years to grow, more lessons to learn,
more experience to change its philosophies with the felt
necessities of time whereas in a recent constitution the years
to mature, the lessons to learn and the cxperiences are limited
to change basic attitudes and philosophies. Moreover,
democratic tradition in a new democracy is sometimes mixed
with monarchic experiences and feudal experiences, with a
socially caste ridden class system which is bound to die hard
or die soft but in either case has its impact on a democratic
system and its concepts.

There was a time in the United States in 1857 in a case that
featured Chief Justice Taney (Justice Curtis and Mclean
dissenting) delivering the main opinion observing that no negro
could be a citizen; that the negro was a person of “inferior
order, that he was a slave and thus his master’s permanent
property” (19 Howard 393 1857). Thereafter in 1896 we have
the “separate but equal” concept in Plessy vs Ferguson with
the single dissent of Justice Marshall Harlan. We can never
forget his inspiring and noble words: “The Constitution is
colour blind and neither knows nor tolerates classes among
citizens” (163 U.S. 537). This view had to wait 58 years
until 1954 to become a unanimous contrary opinion of the
Court in Brown vs Board of Education and Topeka (347
U.S. 483). Society changes, the necessities of society vary,
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The Americans have had their changing attitudes and preju-

dices towards Quakers, Catholics and Jews. These initial
prejudices were then turned in full force on the Negros.

Subject to the changing attitudes, the Supreme Court main-
tained the basic freedoms guaranteed under the Constitution,
within its avowed limitations. The American Constitution
is the shield of every American citizen and when his basic
freedoms like the freedom of speech, freedom from inter-
ference of one’s privacy, free exercise of religion, political
and racial equality are assailed it is to the Constitution he
looks up to as the shield that will protect him. When neces-
sary these violations are reviewed by the Supreme Court.
But it is the highest consensus of the public opinion that gives
power. Its honest views today need not be the honest views
of the Supreme Court tomorrow. In any case the wisdom of
the Judges has sometimes by a “‘stitch in time saved nine,”
Many potential controversies have in some measure not been
allowed to grow too sharp to explode.

Although we cannot sweepingly say that the judiciary has
shown absolutely any concern and has been restrained in the
economic sphere, the vast majority of decisions of the Court
have been in 5 areas; (1) process of law in criminal cases,
(2) political equality in suffrage and re-apportionment re-
districting, (3) racial matters, (4) freedom of religion and

_ separation of Church and State, (5) national security.

Ever since the days of the ‘New Deal’ Court in 1937 the Court's
concern and pre-occupation have been with the non-economic
basic freedoms and personal liberties. A cynic might observe
that the Constitution and the Supreme Court will not allow
an individual American citizen to lose his personal dignity
guaranteed to him under the Constitution though it may not
be able to do anything to put him in employment and give
him a living wage.

We cannot expect too much from the Court which is only the
interpreter of a free Constitution. The cynic need not be a
communist who echoes the words of Lenin*...... the slogan
of freedom and equality is merely the lies and humbug of a
bourgeoisie society...... *. If he is, he misses the purpose
and the performance of the Supreme Court of the United



States and totally misunderstands the potential dignity and
freedom of man, drawing out and inspiring the noblest
qualities in him. But as in all matters we cannot deny that
there can be other views, but the Supreme Court has been
generally averse to subversive expression of opinion in the
same way socialist countries have been averse to what in
their opinion is subversive to the interests of their establish-
ment and national security test. Justice Black, however,
in Dennis and United States 34 US 494 (1951) observed
“Public opinion being what it is now in (1951) will not protest
against the conviction of these communist petitioners. There
is hope however, that in calmer times when present pres-
sures, passions and fears subside this or some later Court
will restore, the Ist Amendment liberties to the high pre-
ferred place where they belong to a free society.”

Judges are fallible, they are learned men, they are intelli-
gent men, they are not angels without their prejudicies and
interests but they can rise above themselves for the public
and social good, they develop their own character and philo-
sophy—and that is inevitable. They have generally main-
tained a poise and balance within the spirit or the Constitut-
ion carrying with them more often than not the public opinion
with considerable consensus. We have referred to one in-
stance where we saw how judges in all sincerity changed their
views completely with the cnange of public opinion, but it
took 58 years. It also is an illustration of how a dissenting
opinion can anticipate the long paths taken by the changes in
public opinion. It has been said “a dissent in Court of last
resort is an appeal to the brooding spirit of the law, to the
intelligence of a future day when a later decision may possibly
correct the error into which the dissenting judge believes the
Court to have been betrayed.” (Supreme Court of the
United States, New Columbia University 1928 p. 68). Dis-
senting opinions indicate life and movement in a dynamic
society and the accusations that judges are permanently
fossilised or are like Pharaohs’ Mummies cannot be levelled
at them. They, it is said, after all are children of their times
and they largely reflect the social attitudes and public opinion

of their times.
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The United States has no better institution to be the steadfast
guardian of her people’s liberties. Reviewing the perform-
ance of the Court in the area outside civil and political rights,
protection of economic rights of the citizens lags far behind in
contrast, and that area is left for the ordinary laws of the
country which do not readily attract constitutional guarantees
in their favour. The passing of Roosevelt’s New Deal
encountered difficulties. On one occasion when Justice
Holmes observed “Young man about 75 years ago I learned
that I was not God. And so, when the people (through their
elected representatives) want to do something (in that vast
realm of economic and social legislation) and I can’t find
anything in the Constitution expressly forbidding them to do
so, 1 say whether I like it or not ‘Goddamn it let ’em do it”.
(Quoted by Curtis in his Lions under the Throne, Boston,
Houghton Mifflin Co. 1947 page 281). It never allows the
boat to rock too much while maintaining confidence in the
Constitution to a large extent. The American Constitution
whatever else it does or does not give the American Citizen,
does give the citizen a sense of dignity, belonging and hope.

It has truly been said judges are judges but they are also men
and not “‘Disembodied Spirits.”” In the words of Justice
Frankfurter, “as men they respond to human situations.”
They do not reside in a vacuum and as Chief Justice Warren
stated “Judges are not monks or scientists but participants in
the living stream of our national life steering the law between
the dangers of rigidity on the onc hand and the formlessness
on the other.” (“The Law and the Future”, 52 Fortune 106
Nov. 1955). They legislate with their respective views and
interpretations. They construe and somctimes consciously
construct, They sce new dimensions in changing situations
and old concepts.

If a balance of fair minded men with genuine philosophies
and idcals disappear from the Bench and instead Judges
committed to the extra material attitudes at the expense of
human values and freedom replace them, the Constitution

“would have lost its meaning and significance to the citizen

of the United States of America. This is unlikely to happen
however as long as its citizens remain lovers of freedom and
their personal dignity is given a due place in American sociely.



We now pass on to the Second Republican Constitution of
Sri Lanka which hopefully will celebrate its 10th Birthday in
August 1988. A ten year period is too short a term to
evaluate and assess the performance of the Supreme Court
and protecting the freedoms and fundamental rights of its
citizens. It must be stated that unlike in the United States
which has an unbroken continuity in the history of its Consti-
tution, Sri Lanka has since its independence in 1948 had three
Constitutions. The First Constitution was the Soulbury
Constitution which was replaced by the First Republican
Constitution in 1972, which in turn was replaced in 1978 by
the Second Republican Constitution.

It must be remembered that the Supreme Court under the
First and Second Republican Constitutions had a very limited
power of review of legislation. Every law before it is enacted,
is measured out and niied on to the constitutional pattern
and then made ready for wear. This is done after the re-
quisite certificate is duly stamped by the Speaker or where a
bill has been approved by the President under Article 80(3);
no Court or Triounal shall inquire into, pronounce upon or in
any manner call in question the validity of such Act on any
ground whatsoever. All laws however before they become
sacrosanct receive the attention and care of the Supreme
Court which under the First Constitution was a separate

Constitutional Court.

Emergency regulations under the Public Security Ordinance
will have to be finally approved under Article 155 (10) by
Parliament in the Second Republican Constitution. In the
First Republican Constitution, the limited judicial review
arose as a result of Article 45 (4) which specifically states
that the National State Assembly may as an exception “. ...
delegate to the President the power to make according to the
law for the time being relating to public security and for the
duration of the State of Emergency, emergency regulations in
the interests of public security and for the preservation of
public order...."” The power to make such emergency
regulations shall include the power to make regulations having
the legal effect of overriding, amending or suspending the
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operation of the provisions of any law except the provisions
of the Constitution, which obviously affect national security
and the national interests in a time of emergency.

We find a similar article in the Second Republican Constit-
ution in Article 155 (2) but here the Parliament has reserved
for itself the right under 155 (10) to examine any proclamation
bringing such laws into operation. It would appear that
from at least a practical point of view with the rest of the
provisions in Article 155, the Supreme Court will rarely have
the opportunity to examine a parallel jurisdiction. We
shall refer to the limited judicial review in the 1972 Consti-
tution in two Five Bench cases during the period 1972-
1977 later on.

Under the Soulbury Constitution, the Courts, not necessarily
the Supreme Court, could review all laws and screen them as
against Article 29. This article invalidated all laws which
exclusively conferred a benefit on one community which like
benefit it did not confer on other communities, or on the
other hand imposed a disability on one community which like
disability it did not impose on other communities. The
District Judge of Kegalle held in one Kadakanpulle's case
that the Citizenship Act was invalid as it deprived the people
of the Indian Community their votling rights. This judge-
ment was set aside by the Supreme Court. The Privy Council
also held that the Act did not offend Article 29 on the ground
that the evidence was insufficient to establish that members
of the Indian Community alone were affected by the Act
although it was obvious to everybody that the Act was dir-
ected to the Indian Community almost exclusively. (53
NLR 25 and 54 NLR 433). It may be said that the Supreme
Court displayed a rather excessive judicial poise and restrdint.
Another time a District Judge of Colombo in the Kodees-
waran case held that a Government Circular was invalid
when it deprived a Tamil Public Servant of his increments
because he failed to qualify himself in the Sinhala proficiency
examination. He held that the Sinhala Only Act violated
Article 29 of the Constitution. But the Supreme Court,
however in appeal, set aside the judgement on the ground that



a servant under the Crown had no legally enforceable con-
tract with the Crown and it avoided examining the constitut-
ional issue with regard to Article 29 in reference to the Sinhala

Only Act of 1956.

Politics apart, there can be no dispute that the Sinhala Only
Act in law was a flagrant violation of Article 29 of the Soul-
bury Constitution. The Privy Council in the Kodeeswaran
case held that in any case though the public servant held his
office at pleasure of the Crown, it did not prevent him from
claiming the salary due to him, and left the constitutional issue
open for decision to the Court in Sri Lanka. (70 NLR 121
& 72 NLR 337 respectively).

Article 29, the Privy Council and the Soulbury Constitution
thereafter were replaced by the First Republican Constitution.
The performance, the philosophy and attitude of the higher
courts can be evaluated by their decisions, which speak for
themselves. On the other hand, the Tamil leaders had among
their ranks eminent jurists and lawyers who did not challenge
the Sinhala Only Act. It is open to ask the question whether
they were not sure of getting the law invalidated by the
Supreme Court, or whether they treated this discriminatory
Act as a passport to leadership and entry into Parliament.
It could be answered cither way. Perhaps diffidence is the
fairer reason. In any case Article 29 was cited by Lord
Pearce in Ranasinghe vs Bribery Commissioner (66 NLR),
which was not a case on any ethnic question that Article 26
set out (religious and racial matters which shall not be sub-
ject of legislation i.e. of a discriminatory kind), and it went on
to add *‘they represent the solemn balance of rights between
the Citizens of Ceylon the fundamental conditions on which
inter se they accepted the Constitution and these are unalter-
able under the Constitution”. In other words, it was an
absolute and entrenched clause. A firm decision by the
Supreme Court perhaps would have altered the course of our
history. It is not necessary for us to make any further com-
ments on the judicial performance in matters of judicial
review.
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In Constitutional matters a little robustness, a little fore-
sight, a little philosophy and a little understanding of the
spirit and purpose of Article 29 would have perhaps enriched
our jurisprudence and even altered our course of history.
Perhaps the colonial traditions die hard. The Bracegirdle
case was a rare exception. There was hardly any reaction in
the academic area with regard to section 29 and the Sinhala
Only Act.

Thereafter judicial review of legislation was curtailed except
to the limited extent in the First Republican Constitution as
stated earlier. All laws went through the preliminary scrutiny
of the one time Constitutional Court.

Article 45 (4) of the First Republican Constitution allowed
judicial review of Emergency Regulations when it overrode
the provisions of the Constitution.

In the Amirthalingam case, when there was a charge under the
Emergency Regulation for the distribution of pamphlets
carrying heavy penalties, the regulations were challenged on
the ground that there was no declaration of an Emergency
before the Regulations were framed by the Parliament.
These Regulations were reviewed in the light of this objection
before five Judges. The five Judges held that the non-declar-
ation of an emergency was not a fatal irregularity and the
regulations were good law. As soon as the Attorney General
obtained an order in his favour he withdrew the indiciment
against Amirthalingam and others. The point taken was
that the legislature exercised the sovereign power of the people
to legislate. This power was inalienable and could be dele-
gated to the exccutive only after a declaration of a State of
Emergency to alert the people that special laws could be
framed in view of the Emergency declared.

Within a short time, in another case where there were charges
under the Emergency Regulations for causing death, the same
objection was taken that the regulations were bad and that
there was a manifest error in the decision of five Judges
earlier. It was argued that there was no rule of precedence in



constitutional matters especially when there was a manifest
error. Four Judges including the Chief Justice disallowed a
re-argument on the question of manifest error, while one
Judge dissented. He observed:

There cannot be such a rule to emasculate the Highest
Court to bind itself with decisions found to be erroneous
after examination. There cannot be a principle in the
rule of stare decisis that an erroneous decision should be
treated as a classic to be handed down as a perennial
legal philosophy to be followed by all Judges for all
time.

Another emergency regulation that came up for review was
whether there can be a High Court at Bar of three Judges
created by the executive 1o try cases where the charges were
under the Emergency Regulations. When the charge was
under the Emergency Regulations, confessions made by the
accused wkich were otherwise in-admissible were made ad-
missible. There were several High Courts in the country
created by Parliament and unlike now there was no one insti-
tution. The same dissenting Judge observed: “It is not only
a Court created by the Executive, it is a Court through which
the judicial power of the people is not exercised by the National
State Assembly. It is a Court of Confession which departs
from the well established rules of evidence and a stranger to
the traditional principles of justice”. Unlike the Supreme
Court which is one institution, there were several high courts
established in the country by the Administration of Justice
Law and the Executive. This same Judge remarked that the
Supreme Court should not “join together what the laws have
put us under”. The number of the case is Application
No. 861/76 with Application 868 73/76. .Trial at Bar 5/76
decided on 1/2/77 and 13/6/77 respectively. The majority
of the judges including the Chicf Justice exercised their
philosophy of restraint and did not make any decisions on the
questions raised, since the Attorney General on the eve of the
judgement withdrew the Trial at Bar before three High Court
Judges and proceeded under the normal laws. On this
matter the dissenting Judge observed: “The Attorney General
(at the conclusion of the case) sent a communication to the
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Registrar of the Supreme Court that he will not further prose-
cute the accused under the Emergency Regulations but pro-
ceed under the normal laws.” The Attorney General had
hardly any evidence except the confessions made by the ac-
cused during their indefinite period of detention.

The same dissenting Judge made the following observations:

The act of the Attorney General (in proceeding under the
normal laws) has not been on the basis that he receded
from the position that he took here that the Emergency
Regulations are valid. I am of the view that the act of
the Attorney General does not compel usto place judicial
reliance on these matters in dispute. If it does, the
Attorney General who is a party to these preceedings
will be given an authority over the Supreme Court to
pcrmit or prevent an adjudication on important matters
argued before us as he chooses. The Attorney Gencral
rightly or wrongly at a late stage did not want to expose
the impugned regulations to any risk of a judicial scru-
tiny and adjudication. He must be congratulated,
however, for having succeeded to take home, so to say,
the impugned regulations “intact” without an effective
judicial pronouncement leaving us standing to practise
the laudable judicial philosophy of judicial restraint,

The Second Republican Constitution has all the relevant
fundamental rights and freedoms enshrined in the Constitut-
ion—freedom of thought, conscience and religion, freedom
from torture, right to equality, freedom from arbitrary arrest,
detention, torture, the frecdom to join Trade Unions, free-
dom of association, freedom of peaceful assembly and so on.
Of course these freedoms are restricted in the interests of
national security or national interests by Emergency Regu-
lations which can be reviewed by the Courts if they do get the
opportunity to do so to screen it as against the Constitution
155 (2). Quitc apart from the fundamental rights and
freedom in the Constitution, Chapter VII devotes a whole
chapter on the Directive Principles of State Policy and
Fundamental Duties to Guide State Policy. But the provis-
ions of this Chapter do not compel or impose legal rights or



obligations and are not enforceable in any Court or Tribunal.
No question of inconsistency with such provision shall be
in any Court or Tribunal. In other words this chapter fs
beyond the pale of the Supreme Court.

Any violation of a fundamental right must be brought to the
notice of the Supreme Court within one month of the date
of violation which is a totally insufficient period. The
Supreme Court has the exclusive jurisdiction to interpret the
Constitution. During the period 1978—1986 there have been
about 30 or more petitions heard by the Supreme Court.
About 12 of the petitions referred to Article 12 are based on
the equality rule and the right not be discriminated against.
The petitioner did not get any order in his favour in 11 of the
applications. In one case he had no standing, in the second
case it was held that the Act of the Cabinct was prima facie
lawful, in the third case the evidence was insufficient as was
in the fourth case, and it was so in the fifth and sixth cases.
In the seventh case, there was insufficient evidence for proof
as in the eighth case. In the ninth and tenth cases, the
petitioner had no standing, and there was insufficient evidence.
The results will show that the requirement of the one month
to come to Court must be extended to at least 3 months.
These statistics are from a rough estimate. It is not necess-
ary to deal with all the cases that have come up for our pur-

pose.

If there were about 14 cases filed in the Supreme Court
complaining against violations against the right to equality
of treatment in the first five years of the Second Republican
Constitution, only one succeeded in regard to the University
Grants Commission, in the case of Perera vs University
Grants Commission. One cannot go by statistics but most
cases failed due to lack of sufficient evidence and the time
limit of one month could have also been a relevant factor.
In the Grants Commission case the Court held that in the
case of admissions to the University if one class is an integra-
tion from two sources, the original source should not be taken
into account to choose individual candidates. It adhered to
the accepted classification in law of the reasonable_ and ra-
tional criteria. On the other hand in the Seneviratne yg
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U.G.C. case the Supreme Court referred to the directive
policies of the State in Chapter VI such as the promotion of
the welfare of the people. This view appears to have pre-
vailed thereafter in the Supreme Court. The State policy
was included as a rational criteria, despite Article 29 of
Chapter VI referred to carlier. It has become difficult to
identify a fixed rationale in University admission cases.
Another matter' which will be of interest is to hopefully await
the Supreme Court availing itself freely of the directive poli-
cies of Chapter VI which will give life and purpose to uphold
the philosophy and spirit of our Constitution. There was
one case on the language issue. Arlicle 22 (2) gives the
constitutional right to a person other than an official acting
in his official capacity to receive communication from and
to communicate and transact business with any official
in his official capacity in either of the national languages.
When one Kandasamy Adiapatham complained to the
Supreme Court that he though a Tamil Citizen received a
state cheque in Sinhala in violation of Article 22 (2), the
Supreme Court held that a cheque is not a communication.
It appears to have left out of the Constitution the rest of the
Article “and transact any business”. One finds it difficult
to understand how the cheque which was the most important
part of the communication was not at least a part of the
communication. Most of the other applications have not
succeeded but we can recall one significant case when the
petition almost succeeded on the facts. That is the case of

. Perera vs Jayawickrema.

In one of the cases taken up, the petitioner was not heard by
the Court as he had no standing or locus standi because he
did not belong to the class eligible for nomination in the
Job Bank Scheme. At this point we may refer to the fact
that in India a social action group could have a locus standi -
as any other individual to complain about a denial of a
Fundamental Right. Let us hope that the Supreme Court
of Sri Lanka will seriously consider the epistolary jurisdiction
and the locus standi concept in Fundamental Rights cases,
but one of the arguments that may be against such an inno-
vation will be the prospect of opening the flood gates for
frivolous litigation. But on the other hand one or two very



deserving cases may obtain relief. A very limited cpistola!.ry
jurisdiction may be allowed in a cas¢ of a very flagrant vio
lation of a fundamental right which is a public outrage.

There was one case G.A. Ehelyagoda and other vs Janatha
Estates Development Board in which the Supreme Court
held with the petitioners that there was an abuse of executive
discretion in demoting the petitioners. Therc werc two other
successful cases where the Supreme Court awarded a compen-
sation of Rs. 10,000/- in the case of Ratnasara Thera vs
Udugampola which involved the illegal seizure of pamph]::ts.
The Court held that handing out of pamphlets to vote against
the Referendum was a fundamental right. Unfortunately
the State did not appear to have been on the same wave length
with the Supreme Court. The State paid the compensation
awarded and promoted Udugampola.

Another case that was decided in favour of the petitionerwasthe
Vivienne Goonewardene case where the petitioner complained
that her right to peaceful assembly and speech on Women's
Day was interfered with by the Police and she was illegally
arrested. The Police Officer was ordered to pay Rs. 10,000/-
Here too the State did not appear to have been on the same
wave length nor were a group of persons who demonstrated
in front of the houses of the Judges who gave the decision.

The Supreme Court recently confirmed the right of an em-
ployee to join a Trade Union and his Right of Association
which cannot be denied to him by his employer (Gunaratne
vs Peoples’ Bank).

There was a divided judgement against the petitioner in the
case of Perera vs Jayawickrema who complained that he
was the victim of the arbitrary and dictatoria] action on the
part of the State (Justice Wanasundera dissenling). It was
held by the majority that the petitioner was g Victim of gross
injustice but had failed to show the class Which penefitted
when he had been singled out for such unjust treatment. The
majority judgement presents difficultics to g Jjurist r.acade-
mic and needs deeper study to set his mingd a4 rest ©
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There are more cases that have failed than have succeeded,
Perhaps they had to fail but where there have been dissenting
judgements, our jurisprudence to that extent has been en-
riched.

The Supreme Court was called upon to decide the constitut-
ional validity of the Referendum in 1982. Under Article 120
(b) “Where the Cabinet of Ministers certifies that a Bill which
is described in its long title as being the amendment of any
provisions of the Constitution is intended to be passed with the
people by Referendum, the Supreme Court shall have and
exercise no jurisdiction in respect of such bill”. This was
precisely what was done but the amendment was in conflict
with Article 161 (¢) which reads ““Unless sooner dissolved the
first Parliament shall continue for six years from August 4
1977 and no longer and the expiry of the aforesaid period of
six years operate as a dissolution of Parliament”.

The trunk and operative part'of Article 161 states ““notwith-
standing anything to the contrary in any such other provi-
sions of the Constitution” which includes Article 120 (b)
and the Articles referring to extension of life of Parliament by
Referendum etc. In other words a view is justifiable that
Article 161 and 161 (e) in the Transitional provisions stand
and remain in the Transit lounge so to speak notwithstanding
the articles referring to extension by refrendum, 120 (b) ctc.
.As we know, 1977 Parliament was elected under the 1972
Constitution and the next General Election was to be on
Proportionate Representation. The new Parliament was
to consist of 196 members unlike the 1972 Parliament which
had only 168 members. In the new Parliament it would have
been difficult under proportionate representation to obtain a
2/3 majority which was a constitutional requirement for a
Bill proceeding to a referendum to extend Parliament. In
the context of these Articles we see the spirit, message
and philosophy of our Constitution. An extension would
have required votes from other parties which would have
normally been forthcoming only in time of grave and real
national crisis.



In any case there was a 4 :3 decision that under Article
120(b) the Supreme Court had no jurisdiction to deal with the
matter. It is unfortunate, however, that the minority of 3
who held the view that they had jurisdiction remained silent.
In effect the decision suspended the operation of at least part
of the Constitution contrary to Article 75, and we did not
leave the transit lounge for the second lap of our democratic
journey.

This is an instance where the people have not had the advant-
age of an appreciation of the meaning of Article 161 and 161
(e), when there was a definite date of expiry fixed for the 1977
Parliament. We are the poorer for it and our constitutional
jurisprudence has not been enriched. These questions have
not engaged much attention from our jurists or academics.

Let us hope fervently that our jurisprudence in the Constit-
utional field will be enriched in the future and our Constit-
ution becomes a vigorous document full of judicial vitality
as time goes on in the interests of our nation.

Public opinion is necessary with an appreciation of the
Constitution, the academics and jurists have a role to play,
the Bar has its duty and then and then alone will the Judges
of the Court have the full assistance and encouragement to
emulate their American counterparts.

We conclude this paper with the inspiring words of Jystice
Learned Hand: “Liberty lies in the hearts of men and women.
When it dies there’s no Constitution, no law and no Court

can save it.”
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APPENDIX

WELCOME ADDRESS
Jacqueline Lee Mok

Distinguished Participants, Ladies and Gentlemen, on behalf
of the American Studies Association of Sri Lanka, the United
States Educational Foundation, and the United States Information
Service, I would like to welcome you to this Seminar on the U.S.
and Sri Lanka Constitutions. We have a wealth of eminent scholars
and law professionals with us today to talk about various aspects
about the American and Sri Lankan Constitutions, and I expect the
ensuing discussion will be lively and energetic.

This program is a collaborative effort by the American Studies
Association, U.S.E.F. and U.S.L.S. to commemorate the 200th Anni-
versary of the signing of the U.S. Constitution. We wanted a
seminar that would be relevant to Sri Lanka, and as fate would
have it, 1987 has been a banner year for a discussion of constitut-
ional issues in the light of the political developments which have
taken place in both our countries. '

I am not a constitutional scholar and I defer to my senior col-
leagues to discuss the particular political, historical and legal dimen-
sions of our two Constitutions. [ would, however, like to make a
few comments as an interested observer of the American and Sri
Lankan cultures.

- Perhaps the true value of any piece of legislation is its longevity
and its viability. In that respect, the U.S. Constitution is a living
document, responsive to social needs and cognizant of its social
responsibilities. Created as a compromise under controversial
circumstances, our constitution was ratified in order to preserve
what was fast becoming a failed experiment in democracy. By
1787, the Articles of Confederation were no longer strong enough
to keep the United States of America intact. When the Constitut-
ional Convention took place in May 1787, statesmen loyal to the
philosophy upon which this young nation was founded werc hard
pressed to draft a new document which would make a more cohesive

nation.
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As President Reagan described it, **The Constitution and our
Government were born in crisis. The years leading up to our
constitutional convention were some of the most difficult our nat-
ion ever endured. This young nation, threatened in every side by
hostile powers, was on the verge of economic collapse. In some
States, inflation raged out of control. Debt was crushing. In
Massachusetts, ruinously high taxes provoked an uprising of poor
farmers led by a former revolutionary war captain, Daniel Shays.

Trade disputes between the States were bitter and sometimes
violent, threatening not only the economy but even the peace. No
one thought him guilty of exaggeration when Edmund Randolph
described the perilous State of the Confederacy: “Look at the public
countenance,” he said, “‘From New Hampshire to Georgia. Are we
not on the eve of war, which is only prevented by the hopes from
the convention?”

Throughout the stifling summer heat and humidity, the dele-
gates to the Constitutional Convention of 1787 hammered out com-
promise after compromise to construct a document which would,
from that point onward, define the United States. There were
enormous pitfalls. In fact, the Convention almost disbanded because
of no agreement could be reached about state representation in the
legislature until Roger Sherman of Connecticut offered the concept
of two legislative houses, with the Upper House having equal re-
presentation from all States and the Lower House having representa-
ion in proportion to the States’ population, and all appropriation
bills originating in the Lower House. ‘4

By September 1787, when the delegates to the Convention
signed the Constitution in attestation of the unanimous decision to
approve the document, we had the roots of what makes the United

_}ﬂtates the nation it is today. As Fred Barbash of the Washington
Post wrote: “By any before-and-after test, the United States-owes
its very identity—even its continued existence as one nation—to the
Constitution and the country’s remarkable adherence to it. Before,
the United States was a loose confederation of thirteen feuding
states, each sovereign in its own right, each with its own militia,
its own foreign policy, its own currency. . After the Constitution was
written, only the United States Government cou}d conduct foreign
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s pohcy, only it could issue money, wage war, regulate trade. The
country was not transformed overnight, butthe Conventlon and the
Constitution sealed the pact of nationhood”’.
As a condition to the overall ratification of the Constitution, the
_acceptance of the Bill of Rights, guaranteeing the personal freedom
of -individual citizens and the Rights of the States,-was to be. the
first order of business for the new U. S. Congress.

Even though I am not a student of the 1978 Sri Lanka Consti-
tution, I have noticed several parallels, among them the use of the
phrase “Supreme Law™ of the land in reference to the ultimate
legitimacy of the Constitution, its Articles, and its Amendments;
and in Chapter IlI, the articulation of fundamental rights, similar in
wording and intent to our Bill of Rights.

Both your Constitution and ours were drafted in socio-political
environments which have changed since their adoption. What
makes them admirable documents is their ability to be both “flexi-
ble and immutable.” Naturally, amendments are made to Consti-
tutions to reflect the changes in our social thinking and to relate to
political realities. Yet, inherent in any amending process is the
idea that our Constitutions represent a covenant between the
national government and its people. We as individual citizens
belicve in the sanctity of that covenant because it insures the thriving
democracies under which we live.

In closing, I want to welcome you once again to our two-day
Seminar on the U.S. and Sri Lankan Constitutions. I look for-
ward to the forthcoming discussion and am delighted to declare the
Sessions open.

. Thank you.
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